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Bail: An Overview of Federal Criminal Law
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7KLV LV DQ RYHUYLHZ RI WKH IHGHUDO ODZ RRORTDRZL Q% IKLO/ LV W
DUUHVW XSROYWLRXBHRBPRVHKKQVHFXUHG FRQWR VDLSSIHD® MW X QFR
VXEVHTXHQW MXGLFLDO FULPLQDO SURFHHGLQJV $Q DFFXVHG P
WKH FRQGLWLRQV VHW IRU K LG UBDOLHOD VIHW KH FRP B OW R/ LEQ4) G/MHXEL)
PDJLVWUDWH FRQFOXGHYV WKDW QR DPRXQW RI VHFXULW\ RU DQ
SXEOLF WDHHVG\L RGXDMHU DSSHDUDQFH LQ FRXUW

7KH IHGHUDO EDLO VWDW XWHNRQDRBUNNEDH GF RSRLYRY VQDI | W MG JBIU
EHIRUH WULDO +H PD\ UHOHDVH WKH 2 W&DW. GXDRQXSR QVKRLQDSU
UHFRJQL]DQFH RU XQGHU DQ XQVHFXUHG DSSHDUDQFH ERQG $0
FRQGLWLRQ VK H NEHEIQY WEKMHDOHDVW UHVWULFWLYH SRVVLEOH FR
VWDWXWRU\ FRQGLWLRQV 7KH VWDWXWH KRZHYHU FUHDWHV D
LQGLYLGXDO KDV EHHQ FKDUJHG ZLWK D VHULRXV GUKJ ILUHDU
DQG RWKHU VHULRXV RIIHQVHV WKH MXGJH RU PDJLVWUDWH PD
KHDULQJ WKDW QR VHW RI FRQGLWLRQV ZNMOOHWOWO QWRH FR X XE\
7KH MXGJH RU PDJLVWUDWH PIDLIONVER REH®N WWIR MQUILQYV IGXD OL P
RU VXSHUYLVHG UHOHDVH UHYRFDWLRQ SURFHHGLQJV %DLO LV
LOQGLYLGXDO KDV EHHQ FRQYLFWHG DQG LV DZDLWLQJ D SHQGLC

JHGHUDO ODZ DOVR DXWRRUGLHMWMH YWHRBUBHVYQGIEDL®XDOV ZLWK
WKH SURVHFXWLRQ RI D IHGHUDO RIIHQVH :LWK OLPLWHG YDULIL
PDWHULDO ZLWQHVVHV

$OWKRXJIK QRW VSHFLILFDOO\ PHQWLRQHGHLQQWKMW UIhGHWDR B EDL
FDVHV XQOAWNDD ®IRPIG6XSUHPH &RXUW SHBIEFM ¢KEQ WOAK DRV KRWGLV
EH JUDQWHG LQ FDVHYV IRIFHRSMNXESHIWO FE UW K RQWDQFHV

7KLV UHSRUW LV DYDLODE @HMKR®QY FDFER [GMS @HRMWLVRIRW K H
FLWDWLRQV WR DXWKRULW\DBG6 SHRPRHURIGDKD GIQ/EEVVYGRBG
2YHUYLHZ RI JHGHUDB\ &KIDRLAM\O ' RDD H
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,Q D FULPLQDO ODZ FRQWHKRXJEWLRI IDW PRIV SRWWMIQQJ R1 VHFXUL
SUHVHQFH RI DQ DFFXVHG DW VX BAKHDTH/HEZRN RNE XVELLRQ. DVK 15 URFOHHHDE,
RQHVHOI RU DQRWKHU E\ SURYLG QXN HFXUR W WNRHIOIXMUX O HVD/S
IUHTXHQWO\ XVHG QRZ KRZHYHU GXH LQ SDUW WR WKH SUDFWL
ZKLFK FRQVLVWVY Rl SHUPLWWLQJ DQ LQGLYLGXDO WR SOHGJH K
IXWXUH DSSHDUDQFH L@QRELMR GHHIDHDR/GDS HRGLQJ VXEVHTXHQW F|
SURFHHGLQJV LV RIWHQ SUHGLFDWHG RQ FRQGLWLRQV RWKHU V
DSSHDUDQFH ERQG VHFXUHG RU XQVHFXUHG $V D FRQVHTXHQF
IHGHUD OUODWRUHHDHDVH RU G MR HOINDLHRIYY B FRUGGEWWQWDR B Q SHQ
RU DS®WHBOWR UHOHDVH RU GHWHQWVILMRER R WDS R BRWHELHELG! Z RV Q H \
IHGHUDO ODZ LQ HDFK RI WKHVH DUHR® IDRFZ MXK® B LLVQ HE K6-WDW
DQRWKH® FRXQWU\

e >¢

$PHULFDQ EDLO ODZ KDV LWV RULJLQGWKER UQJ®W/QWR/AHA B H LIOM G
ROG DV WKH ODZ R% O@FND/Q\GR QHWEVIRW HD @/iKLLHMQW FRPPRQ ODZ El
VLQFH WKH FRQTXHVW DOO IHORQLHV ZHUH EDLODEOH WLOO P.
PLJKW EH DGPLWWHG WR EDLO EHIRUKB MRHY EFAVLERQLROPRRAMHIY®
RINLFLDOV HQMR\HG FRQVLGHUD RGH \G XWVFREUHIWZIRIQF R YEHDU OV R HI KML
JUDQWHGRIKH HQU\HME 6 WDWXWH RI :HVWPLQLVWHU RI OLPLWEF
WKH FULPLQDO RIIHQVHV ZKLFK ZHUH EDLODEOH DQG WKRVH ZKl

<HW LI DQ LQGLYLGXDO ZDV LI SIKXIWRDLIHRE RIWKRDMIWWK AKDWKH RMK
ZDV EDLODEOH QHYHU DURVH I DQ LQGLYLGXDO ZDV LPSULVRQI
PDNH D WLPHO\ UHWXUQ RQ KLV ZULW RI KDEHDV FRUSXV WKH L
ZULW RI KDEHDWWRRKESNNHG WKH VKHULII RU RWKHU FXVWRGLDQ W
WR WKH FRXUW ZKLFK LVVXHG W FHGHW WQORMY® HRZND X VWL X\HWLK H ¢
DQ LQGLYLGXDO ZDV LPSULVRQHG DQG KLV EDLO VHW DW DQ HIF

$W WKQ BDWKH $PHULFDQ FRORQLDO SHULRG 3DUOLDPHQW KDG
FRQFHUQV )LUVW LQ WKH 3HWLWLRQ RI 5LJKW LW SUHFOXGHG

1 Bail, BLACK $LAW DICTIONARY (10" ed. 2014).
218 U.S.C. 88142.

31d. §3143.

41d. § 3144.

5 For a more expansive treatment of many of the same matters s€eaBB:S ALAN WRIGHT & PETERJ.KLEIN,
FEDERAL PRACTICE AND PROCEDURE CRIMINAL 88 761-782 (2013 & 2016 Supp.Forty-Sixth Annual Review of
Criminal Procedure: Preliminary ProceedingsBail, 46 Geo. L. J.ANN. Rev. CRIM. PRO. 382(2017).

6 1 JAMES FITZJAMES STEPHEN, A HISTORY OF THECRIMINAL LAW OF ENGLAND 223 (1883 ed.).

711l WILLIAM BLACKSTONE, COMMENTARIES ON THELAWS OFENGLAND 295 (1769)(transliteration suppliedge
generallyELsA DEHASS, ANTIQUITIES OFBAIL : ORIGIN AND HISTORICAL DEVELOPMENTS INCRIMINAL CASES TO THE
YEAR 1275(1940).

8 1 STEPHEN supranote6 at 236; William F. DukerThe Right to Bail: A Historical Inquiry42ALB. L. Rev. 33, 456
(2977).

93 Edw. I, ch. 12 (1275).
10]]| BLACKSTONE, supranote7 at 131.
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FKDUJH DQG FRQILUPHG WKH DYDLODELOLWU R IKKIDEH b VWHKRRIXSX V
FKDYUIJIKHQ LQ WKH +DEHDV &RUSXV $F®DRIGHDGIOL QH SR Y HIGH O XNUK
KDEHD¥Y WKXWHOLPLQDWLRYH RFFIXGMWREB\LYQ |UXWVIW WD WKHVDWSRJ HW U
EDLO )LQDMKH %LOO RI BWIRWRKRELWHG H[FHVVLYH EDLO

,Q WKLV FRXQWU\ WKH ULJKW WR EDLO DSSHDUV WR KDYH EHHQ
DQG LQ WKH HDUO\ \HDUV RI WKH 5HSXEOLF 7KH ODVVDFKXV|
WRIEO VHFWLRQ

No mans person shall be restrained or imprisoned by any authority whatsoever, before the
law hath sentenced him thereto, if he can put in sufficient securitie, bayle or mainprise,
for his appearance, and good behaviour in the meane time, unless it be inCapiial,

and Contempts in open Court, and in such cases where some expresse act of [the General]
Court doth allow it

7KB 6%LOO RI 5LIJIKWV DQG PDQ\ RI WKH FRQVWLWXWLRQV RI WKF
FODXVHV DQG OH\DUL ® IMMODX VHMI KW WR

7TKH &RQWLQHQWDO &RQJUHVV PDGH D ULJKW RO ETHWVERDVW RI
VKDOO EH EDLODEOH XQOHVV IRU FDSLWDO RIITHQFHV ZKHUH W
JUHDWDQG WKH )LUVW BRQPUPYVV FPGOMBH WR 3BUKEH XSRODWD XA L FL
DUUHVWYV LQ FULPLQDO FDVHV EDLO VKDOO EH DGPLWWHG HI[FF
ZKLFK FDVHV LW VKDOO QRW EH DGPLWWHG EXW E\ WKH VXSUHP
VXBPH FRXUW RU D MXGJH RI D GLVWULFW FRXUW ZKR VKDOO H
WKH QDWXUH DQG FLUFXPVWDQFHV RI WKH RIITHQFH DQG RI WKH

7KH 5HYLVHG 6WDWXWHV RI PLUUR WSH®7 WH 5 FSYULRAHLG/ 16 RV R M
LQFOXGHG DGGLWLRQDO SURYLVLRQV UHODWLQJ WR EDLO IRU K
VXEVHTXHQW SURFHHGLQJV FRQFHUQLQJ®LIKGIVH 6 R Q &V GUHHY LR
SODFH ZLWK OLWW O HWLXE WXBIQWLLY® 5PH RIUPLRWXRI

,Q WK-H PYGWKH VWDWH RI IHGHUDO EDLO WURXEOHG &RQJUHVYV
EHOLHYHG WKDW LQ VSLWH RI WKH USHVRPSWHWQ RI SQIPWBHD6
WXUQHG SULPDOWEHIRQ KLWQ@HDV EHIRUH WKH VXEFRPPLWWHHYV
QRQFDSLWDO FDVHV WKH SULQFLSDO SXUSRVH RI EDLO LV WR D

13 Car. I, ch. 1 (1628).

1231 Car. I, ch. 2 (1679).

131 Wm. & M. 2, ch.2 (1689).

14The Body of Libertiesl8, reprinted inWiLLiaM H. WHITMORE, THE COLONIAL LAWS OFMASSACHUSETTS36 (1889).

15U.S.ConsT. DPHQG 9,,, 3([F HaNvidt WeregudedO WVA.CONST.,BILL OF RIGHTS § 9 (no excessive
bail) (1776);PA. CONST., FRAME OF GOVERNMENT, § 3. All prisoners shall be bailable by sufficient securities,
unless for capital offences, when the proof is eviderB&f HV X P S W L R2Q (nbléktBsgie baif) (1776Y;C.
CoNST., DECLARATION OFRIGHTS art. X (no excessive bail) (1776)tD. CONST., DECLARATION OFRIGHTS, art. XXII
(no excessive bail) (1776Y;T. ConsT. ch.Il, 8 XXV (right to bail), ch.ll, 8XXVI (no excessive bail) (1777%A.
ConsT. art. LIX (no excessive bailMass. ConsT. pt.l, art. XXVI (no excessive bail) (1780).H. ConsT. pt. I, art.
XXXII (no excessive bail) (1784)5.C.ConsT. art. X, 84 (no excessive bail) (179aPeL. ConsT. art. I, 811 (no
excessive bail), 82 (right to bail) (1792).

16 ART. oF CONF. at. II, reprinted in the preface to the first volume of the United States Code at LI.

17 Act of Sept. 24, 1789, $1AT. 73, 91 (1789).

18 Rev. STAT. 8§ 1015, 1016 (1878).

191d. at. §§ 10171020.

20See e.g.18 U.S.C. 88 59601 (1940 ed.)Fep. R.CRIM. P. 46 (1944 ed.); 18 U.S.C. 88 313146 (1964 ed.).
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KLV WULDO 7KHUH LV QR GRXEW KRZHYHU WKPBWLREVWKDWHDU WK
FRQILQHG EHIRUH WKHLU LQQRFHQFH RU JXLOW KDV EHHQ GHWH
LV DQ\ VXEVWDQWLDO GRXEW WKDW WKH\ ZLOO DSSHDU IRU WUL
PRQH\ EDLO 7KHUH LV OLMWWWOMWHF LYPAHPE HIHWQ W.EDW W K

W IXUWKHU EHOLHYHG WKDW D SRRU GHIHQGDQW VXIIHUHG FRQ
37KHUH ZDV ZLGHVSUHDG DJUHHPHQW DPRQJ ZLWQHVVHV WKDW '
DQG FRQVHTXHQWO\HW HHDLR QQ LSWU ¥ MNXH.DKWOE KDQGLFDSSHG LQ
+H FDQQRW ORFDWH ZLWQHVVHVY FDQQRW FRQVXOGWRKLY ODZ\HU
LQ WKH FRPSDQ\2 EIXIWQI DRPRVB FGIKO EORFN LQ WKH FRPSDQ\ RI D
EHLQJGIHWHQWLRQ KH LV RIWHQ XQDEOH WR UHWDLQ KLV MRE D
VXIIHU WKH SXEOLF VWLJPD RI LQFDUFHUDWLR® HYHQ WKRXJK K

BHFRQG LW IHDUHG WKDW WKH H[LVW L QJREDELA® ¥ \W WRIVPHS FHKIIPW WH
ZLWK D FULPH ZKRVH UHOHDVH ZRXOG SRVH D GDQJHU WR WKH F
&RQJUHVYV DGGUHVVHG WRHA L3 WUPREWWRZ DY XWXHEOH WR UHD
FRQVHQVXV RQ WKH VHFR Q@& L 85UHYHQU\DLDKNH/G B W IDPWRIBRUY. RXQQG R H
GHDO ZLWK WKH SUREOHP RI WKH SUHYHQWLRQ GHWHQWLRQ RI

KLV OLEHUW\ PLJKW HQGDQJHU WKH SXEOLF HLWKHU EHFDXVH F
IXUWKHRU DIFRMOHQFH E\ WKH DFFXVHG GXULQJ WKH SUHWULDO SH
DW ODUJH PLJKW UHVXOW LQ WKH LQWLPLGDWPREBQLRIXYIONQHVVH
WKH SUREOHP RI SUHYHQWLYH GHWGIKRVRR @ [LMVO FOHRNRHI®\ § H/GRIDW k
JRHV EH\RQG WKH VFRSH RI WKH SUHVHQW SURSRVDO DQG LQYR
ZKLFK UHTXLUH GHHS VWXG\ DQG DQDO\VLV 7KH SUHVHQW SURE
GHPDQGV DQ LPPHGLORXHD & RCRAWW ERIQGHWD\HG E\ FRIQVLGHUDWLR
SUHYHQWLYH GHWHQWLRQ

7KH %DLO 5HIRUP $FW DPHQGHG IHGHUDO ODZ WR UHTXLUH W
FKDUJHG ZLWK D QRQFDSLWDO IHGHUDO RITHEVH X DG HMHWI/QREXD
EREQOHVV WKH FRXUW GHWHUPLQHG WKH\ ZHUH OLNHO\ WR EF
WKH DFFXVHEHDWRWUW DDV WR DVVHVV WKH ULVN RI IOLJKW E\ F

the nature and circumstances of the offense chargedyetight of the evidence against

WKH DFFXVHG WKH DFFXVHGTV IDPLO\ WLHV HPSOR\PHQW 1LQD
mental condition, the length of his residence in the community, his record of convictions,

and his record of appearance at court procggsdor of flight to avoid prosecution or

failure to appear at court proceedifgs.

6KRXOG WKH FRXUW FRQFOXGH WKDW DQ DFFXVHG ZRXOG RWKH!
WKH OHDVW UHVWULFWLYH RI D VHULSUW\I FPRQ/GR GAL RMKWHW®W K VW O

21 S.RepT. 89-750at 6 (1965)see alsdH.Repr. 89-1541 at 89 (1966).
225 Repr. 89-750at 7;see alsdd.Repr. 89-1541 at 9.
231d. at 56.

23HUVRQDO UHFRJQL]DQFH LV D 3W\SH Rl UHOHDVH >WKDW®@ GLVSHQVHV ZLWK
KDYLQJ D VXUHW\ VLJQ ReEBMQ&CE: p¥vdonalrsddgmARMBEAYY §LAW DICTIONARY (107 ed.

$Q XQVHFXUHG DSSHDUDQFH ERQG LV 3D ERQG WKDW KROGV D GHIHQGDQV
EXW WKDW LV QRW VHFXUHG E\ BO.®6h8:Rnseddte®RbaiRldn® LHQ RQ SURSHUW\ ~
2518 U.S.C. § 3146(a) (1964 ed., Supp.

210, § 3146(b).

Congressional Research Service R40221 - VERSION - UPDATED 3
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DQG DVVRFLDWLRQDO OLPLWDWLRQV WKHQ FDVK?RU VHFXUHG |
7KH DFFXVHG ZDV JLYHQ DQ H[SOLFLW ULJKW WR DSSHDO WKH L

5HOHDVH ZDV DOVR UHTRIQEHROQ FDSQIWPRQNDFWLRQ XQOHVV W
WKDW QR FRQGLWLRQ RU VHULHV Rl FRQGLWLRQV FRXOG RYHUF
FRPPXQLW\ SRVHG B\ WKH GHIHQGDQW

JRU VHYHUDO \HDUV WKHUHDIWHU G H E DW/WAR@W OQ XWH R RS H H WAL
SUHYHQWLYH GHWHQWLRQ LQ QRQFDSLWDO FDVHV 6RPH IRXQG
ULJKW WR EDLO WKH\ FRQVLGHUHG L P CHIFIHW \LLQY H LEADK IOUF W B X \/(H
WKH )LIWK $F HEXGP B Q RA HRAY [FIPBRVHKI Y THOW WKH ULJKW ZDV VXE
UHDVRQDEOH OHJ#VODWLYH UHJXODWLRQ

+LVWRU\ VHHPHG WR SURYLGH VXSSRUW IRU HLWKHU YLHZ 2Q R
(QJOLVK %LOO RI 5LIJKWV ZDV FOHDUOWUPWLRW MGK W R LSIKHY MRWE K
UHTXLULQJ H[PFHYNRIMAXEBDVOH O\ WKH >+DEHDV &RUSXV@ $FW FOI
RSHQHG DQRWKHU 7KH DFNQRZOHGJPHQW RI GLVFUHWLRQ LQ F(
SURKLELWLYHO\ KHHKHDPROXRARMUIKWWHG WKH SUDFWLFH RI VHWW
FULPLQDO*DR/HHIWRYHU XQWEBDQWRIDBUG VY DQG WKH YDVW PDMR
FRQVWLWXWLRQV KDG FRQVLVWHQWO\ UHFRJQL]JHG D ULJKW WR
DFFMG SRVHG DW2Q@ WRHIRWKHN KDQG ERWK WKH (QJOLVK DQG
KDG DOzZD\V EHHQ D WKWWHLWY RD VWO WWWXWH XEMHFW WR UHDVRQLCL

'LFWD LQ YDULRXV 6XSUHPH &RXUW FOWBVN MNAREEHRTDXDD O\ FRC
QRWHBNVNWKOWUDGLWLRQDO ULJKW WR IUHHGRP EHIRUH FRQYLFW
RI' D GHIHQVH DQG VHUYHV WR SUBYHQW WK H RQO® EFMMMRRIDOVRI S)
ULJKW WR EDLO EHIRUH WULDRLOWQBBHEHAMY YW B F XMWUKHS SRUHE\X B BAWH
Rl VWUXJJOH ZRXOG RV N KRWWFRH D/QK IQU DUV N B Q WV RB QI RYDH G |

the [excessive] baclause was lifted with slight changes from the English Bill of Rights
Act. In England that clause has never been thought to accord a right to bail in all cases,
but merely to provide that bail shall not be excessive in those cases where it is proper to
grant bail. When this clause was carried over into our Bill of Rights, nothing was said
that indicated any different concept. The Eighth Amendment has not prevented Congress
from defining the classes of cases in which bail shall be allowed in this cotlihtry.in
criminal cases bail is not compulsory where the punishment may be death. Indeed, the
very language of the Amendment fails to say all arrests must be bd#able.

, Q &RQJUHVY DPHQGHG IHGHUDO EDLO ODZ WRWHDNIPQW WKH
OLPLWHG LQVWDQFHY ZKHQ WKH DFFXVHG SRVHG D GDQJHU WR

271d. § 3146(a)(1X5).

2|d. § 3147.

2|d. § 3148.

30E.g, Caleb FooteThe Coming Constitutional Crisis in Bail: | &,1L13U. PA. L. Rev. 959, 1125 (1965).
31E.g, John N. MitchellBail Reform and the Constitutionality Bfetrial Detention 55VA. L. REv. 1223 (1969).
32William F. Duker, The Right to Bail: A Historical Inquiry42 ALB. L. Rev. 33, 66 (1977).

33 The Eighth Amendment and the Right to Bail: Historical Perspec®28SoLum. L. Rev. 328, 353 (1982).
34342 U.S1, 4 (1952).

35342 U.S. 524, 5486 (1952).
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SXE®LKUHH \HDUV ODWHU S\DKOMHHEHKISE HPKID&R WKW DGIIJLVODWLRQ F
WKH (LIKWK $WHEEFNMDYWH %DLOLAOBEXIPHRERHBMRFHVY &ODXVH

In our society liberty is the norm, and detention prior to trial or without trial is the
carefully limited exception. We hold that the provisions for pretrial detention in the Balil
Reform Act of 1984 fall within that cafully limited exception. The Act authorizes the
detention prior to trial of arrestees charged with serious felonies who are found after an
adversary hearing to pose a threat to the safety of individuals or to the community which
no condition of releaseaa dispel. The numerous procedural safeguards detailed above
must attend this adversary hearing. We are unwilling to say that this congressional
determination, based as it is upon that primary concern of every goverhmenhcern

for the safety and indeeithe lives of its citizen3 on its face violates either the Due
Process Clause of the Fifth Amendment or the Excessive Bail Clause of the Eighth
Amendment’

7KH &RXUW H[SODLQHG WKDW WKH UHJXODWRU\ FKDUDFWHU RI \
GXHR&HVY DVVDXOW

Unless Congress expressly intended to impose punitive restrictions, the
punitive/regulatory distinction turns on whether an alternative purpose to which the
restriction may rationally be connected is assignable for it and whether it appears
excessive in relation to the alternative purpose assigned to it. We conclude that the
detention imposed by the Act falls on the regulatory side of the dichotomy. The
legislative history... indicates that Congress did not formulate the pretrial detention
provisions as punishment for dangerous individuals. Congress instead perceived pretrial
detention as a potential solution to a pressing societal problem. There is no doubt that
preventing danger to the community is a legitimate regulatory goal. Nor areitients

of pretrial detention excessive in relation to the regulatory goal Congress sought to
achieve®

WV WDLORUHG SURFHGXUDO VDIHIJXDUGWNEDRBOGHG IPD\VURP SL
GLVSRVH EULHIOfN RF LDV ERDGE BB YW WRH BKH HDLO 5HIRUP §
WKLQN >LWV@ H[WHQVLYH VDIHIXDUGY VG LHEMYWLWIR EBIS®IO D
FKDOOR@IMWLQJ LQ WKH WH[W RI WKH %DLO &ODXVH OLPLWV SHI
VROHO\ WR TOXHNKW/L RFGXW RIQIO\ DUJXDEOH VXEVWDQWLYH OLPLWD!
*RYHUQWHBQWSRVHG FRQGLWLRQV Rl UHOHDVH RU GHWHQWLRQ G
SHUFHLYHB BNQOHYH WKDW ZKHQ &RQJUHVV KDVDPDQGDWHG GH\
FRPSHOOLQJ LQWHUHVW RWKHU WKDQ SUHYHQWLRQ RI IOLJKW
UHTXLUH UHOMDRUHHR Q 3EMMD¥ KD O O DR GHEMMHRKQE W K H
PDMRWIDWUXPHQWY “KQSHUVXDVLYH

7KH EDVLF VWUXFWXUH Rl IHGHUDO EDLO ODZ LV DV WKH %D |
KDV PDGH D QXPEHU RI DGMXVWPHQWY LQ WKH \HDUV VLQFH PR
SUHVXPBIWLRERW DQG GBDQJIJHURXVQHVYV

36 The Bail Reform Act of 1984 was enacted as chapter | of Title Il (Comprehensive Crime Control Act of 1984) of
P.L. 98473 98Stat. 1837, 1976 (1984), 18 U.S.C. §8 3B456 (1982 ed., Supp. II).

37 United States v. Salernd81 U.S. 739, 755 (1987).

381d. at 74748 (internal citations omitted).

391d. at 751.

401d. at 754.

411d. at 755 (Marshall and Brennan, JJ., dissentiinggat 768 (Stevens, J., dissenting).
4218 U.S.C. 8142(e)(2), (3).

Congressional Research Service R40221 - VERSION - UPDATED 5



Bail: An Overview of Federal Criminal Law

N o

>Z >’ Se

YZ>Y'Z

$Q GQYLGXDO UHOHDVHG SULRU WR WULDO UHPDLQV IUHH XQGH!
XQWLO FRQYLFWLRQ RU DFTXLWWDO VXEMH FRW WK B R GUWHIDADRMDL R
WKH B/UWHUW UL DL/ XKKDGBGHIWWHW RRG WR RAWQERQJ GHH OB DVHU HERRMXKXY EHIR U
WULDO 8QGHU H[LVWLQJ IHGHUDO ODZ DQ LQGLYLGXDO DUUHV\V
EHIRUH D PDJLVWUDWH ZEVERRXMGKQQ B FRIY WODMDWHH ®IXGJH RU PD

TXDOGIZKH PDIJL\DN RDWBHWP DQ LQGLYLGXDO DFFXVHG RI D IHGHUDC
GHWDLQHG SULRU W WULDO DQG FRQYLFWLRQ

7KH ODZ DIIRUGYV WKH MXGJH ZUW PO LW WO DM IR G REAHRQVQ J
SUHIHUHQFH )LUVW KH PD\ WRI®MD W PRSI LD DR}HH B UR QQSSHHWL D Q
DSSHDUD & Wi EENRFON RQO\ WR WKH FRQGLWLRQ WKDW WKH DFFX\
VWDWH RU ORFDO FULPH DQG WKDW?®KHPRXE® L WHDPDD RJSHDHH DR/UH '\
DFFXVHG VXEMHB®GLR FRIGIBLARD GUWEPRQRUGHU WKH DFFXVHG
EDLO UHYRFDWLRQ SDUROH UHYRFDWLRQ SURERXWMRQ KHYRFD\
PD\ RUGHU WKH DFFXVH®&® GHWDLQHG SULRU WR WULDO

I WKH PDJLVWUDW Hi GHRHIWHQWR MWHLDERMXMHIEORQ SHUVRQDO UHFRJQ
KHDULQJ RQ WKH UHOHDVH RIPWK @ LIDAFRQ WG A XNQIME BVIMWE M O G

DSSHDUDQFH EHIRUH WKHKMXEFFRXRHGPRULWWH DWHWHUQPHQW PD\
KHDWEHQ$SRVWSRQHG IRUXESMWRRRQROYHWIOUMH GIPN @K HQ WKH SRVW
JUDQWHG DW VWK BEHRANMI QPFXOWHG LV HQWLWOHG WR DVVLVWDQF
KHDULQJ DQG WR WKH DSSRLGW KHQDNF RX VAHRG GVD WX il N<® BRVHDD\ D U \

43 Fep. R.CRIM. P.46(b).
4 Fep.R.CRIM. P.5(a).
4518 U.S.C. § 3041.

43$ MXGLFLDO RIILFHU DXWKRUL]J]HG WR RUGHU WKH DUUHVW RI ® SHUVRQ XQG|
person is brought shall order that such person be released or detained, pending judicial proceedings, under this

FKDSWHU ~ 6HFWLRQ DXWKRUL]JHVY DUUHVW E\ RUGHU RI 3DQ\ MXVWLFH RU M
magistrate judge ... @] any chancellor, judge of a supreme or superior court, chief or first judge of the common pleas,

PD\RU RI D FLW\ MXVWLFH Rl WKH SHDFH RU RWKHU PDJLVWUDWH RI DQ\ VWD
3141(a).

471d. § 3142(a)(1), (b).

481d. The Supreme Court largely resolved any questions of the constitutionality of suspicionless collection of DNA
samples from arrestees when it upheld the constitutionality of the Maryland DNA collection statute in Maryland v.
King, 133 S. Ct. 1958, 1980@23).

4918 U.S.C. § 3142(a)(2), (c).
501d. § 3142(a)(3), (d).

511d. § 3142(a)(4), (e), (.
521d. § 3142(f).

s31q,

s41q.
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DQG SUHVHQWDPQG H ZRWWLHEVWIAH PD\ EH LQWURGXFHG DW WKH
GHIHUHQFH WR WKH UXOHVSWKDW DSSO\ DW D FULPLQDO WULDO

Z>e"—Sel ZE"+—'£S—E7Z
7KH GHFLVLRQ WR UHOHDVH DQ DFFXVHG R SHDUNRFMHOERIQER UE |
XSRQ D GHWHUPLQDWLRQ WKDW WKH DFFXVHG SRVHV QR ULVN R
FRPPXQLW\ RU DQ\ P?I?KW\GH(EKDIEFRW[DJ(&{WX/LUHV FRQVLGHUDWLRQ
x 37KH QDWXUH DQG FLUFXR\'/W?\IDQFHV RI WKH RITHQVH
X 3%WKH ZHLJKW RI WKH HYLG'F]QQFH DIJDLQVW WKH SHUVRQ
x 37TKH KLVWRU\ DQG FKDUD<FW’HDKDLG/WLFV RI WKH SHUVRQ

X 37KH QDWXUH DQG VHULRXVQHVV RI WKH GDQJHU WR DQ\ SH
ZRXOG EH SRVHAVEVWKHDSHUVRQ

T—e'e’"—_Sel ZeZS®Z

.| WKXGJH RU PDJLVWUDWH FRQFOXGHV WKDW SHUVRQDO UHFRJ(
LV LQVXIILFLHQW WR RYHUFRPH WKH ULVN RI IOLJKW RU WR FRP
FRQGLWLRQ WKHQQIB\LN LREXDOWHIUDLQ IQRPWLRLP RQ DO’ DHF WK § O/F
DQG WKH OHDVW UH VW FIRRMGLHBIORRRE MXKCHVD 8 QURISULDWH FLUFXF
SFRPPXQARNRVH VDIHW\ LV WKH IRFXVM L @TKH MXCGHH GR Q FP\D JEN VDU E
JHRJUDSKLFDOO\ WR W HWK B UMK K 58 B ¥ DFWWOWRIWA FRQGLWLRQV

X WLBSBGUW\ VXEHUYLVLRQ
X VHHORU PDLQMMIQRWPHQW

551d.

561d.

571d. § 3142(b).

58 3The judicial officer shall, in determining whether there are conditions of release that will reasassaiolythe
appearance of the person as required and the safety of any other person and the community, take into account the
available information concernin@) the nature and circumstances of the offense charged, including whether the

offense is a crimef violence, a violation of section 1591, a Federal crime of terrorism, or involves a minor victim or a
FRQWUROOHG VXEVWDQFH ILUHDUP H[SORVLYH RU GHVWUXFWLYH GHYLFH ~

5918 U.S.C. § 3142(g)(2).

60 3 > figghistory and characteristiogthe person, includingA) the persor] sharacter, physical and mental condition,

family ties, employment, financial resources, length of residence in the community, community ties, past conduct,

history relating to drug or alcohol abuse, criminal higtand record concerning appearance at court proceedings; and

(B) whether, at the time of the current offense or arrest, the person was on probation, on parole, or on other release

pending trial, sentencing, appeal, or completion of sentence for an BfeXQ GHU Y)HGHUDO 6JdMDWH RU ORFDO ¢
3142(g)(3).

611d. § 3142(g)(4).

6218 U.S.C. § 3142(a)(2), ().

83 E.g.,United States v. Hj’517 F.3d 1081, 1088 {Xir. 2008).

64 86 & ¥ F % L 3>6@HPDLQ LQ WKH FXVWRG\ RI D GHVLJQDWHG SHUVHE
and to report any violation of a release condition to the court, if the designated person is able reasonably to assure the

judicial officer tha the person will appear as required and will not pose a danger to the safety of any other person or the
FRPPXQLW\’

651d. § 3142(c)(1)(B)(ii).
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PHHQHGXFDWLRQ BHTXLUHPHQWYV
REVHQYHVLGHQF\ WUDYHO RU BVVRFLDWLRQDO UHVWULFWIL
DRLGIRQWDFW ZLWK YLEWLPV RU ZLWQHVVHV
PDLQWMWIIHIXODU UHSRUWLEQJ UHTXLUHPHQWYV
REH\QD FXUPHZ

DG KHQWR ILUHDUPVIOLPLWDWLRQV
DYRIQDOFRKRO R/ XROWDEOH BE XV H
XQGHIUQRRHGLFDO WUHDWPHQW

H@GWOLUQWR D SHUWRBQD®IH DAHFQXHWH DIJUHHPHQW
HHFIXQW EDL® ERQG

VXEWLWR DIWHUKRXUVDIQEFDUFHUDWLRQ
FRPSQILWK DQ\ RWKSRVHRBXIRMQGLWLRQ

BHFWLRQ UHTXLUHV WKH MXGJH RU PDJLVWUDWH WR LPSRVH
WKHVH FRQGLW L RIDAMV IIREVMG ZKW®& WE&H DFFXVHG LV LQHOLJLEO
SHUVRQDO UHFRJQL]DQFH RU DQ XQVHPXUFHUBRQGWDHG LV FKDU
RIITHQVHV DJDIE@MWHRIOL GHHOQGDQWY KDYH VXFFHVVIX0OO\ FKDO
UHTXLUHPHQW RQ 'XH 3URFHVV &ODXV® RU ([FHVVLYH %DLO &OD

X X X X X X X X X X X

561d. § 3142(c)(1)(B)(iii).

671d. § 3142(c)(1) (B)(iv) (The * symbol indicates the conditions that must besetbawhen the accused is charged

with certain sexual offenses committed against a child. A list of these offenses with captions is appended

681d. § 3142(c)(1)(B)(v).

591d. § 3142(c)(1)(B)(vi).

701d. § 3142(c)(1)(B)(vii).

"11d. § 3142(c)(1)(B)(viii).

721d. § 3142(c)(1)(B)(ix).

731d. § 3142(c)(1)(B)(X).

“d. t F % [L 33>(@[HFXWH DQ DJUHHPHQW WR IRUIHLW XSRQ IDLOLQJ WR
sufficient unencumbered value, including money, as is reasonably necessary to assure tecapygfdhe person as

required, and shall provide the court with proof of ownership and the value of the property along with information

UHJDUGLQJ H[LVWLQJ HQFXPEUDQFHY DV WKH MXGLFLDO RIILFH PD\ UHTXLUH"
PDJLVWUDWH 3PD\ XSRQ KLV RZQ PRWLRQ RU VKDOO XSRQ WKH PRWLRQ RI WK
of the property to be designated for potential forfeiture or offered as collateral to secure a bond, and shall decline to

accept the desimtion, or the use as collateral, of property that, because of its source, will not reasonably assure the
DSSHDUDQFH RI WKH I8 88BIMRdp) DV UHTXLUHG ~

sld. T F % [LL 3>(@[HFXWH DQ DJUHHPHQW WR, pRpeitaf& XSRQ IDLOLQJ WK
sufficient unencumbered value, including money, as is reasonably necessary to assure the appearance of the person as

required, and shall provide the court with proof of ownership and the value of the property along with information

regardiQJ H[LVWLQJ HQFXPEUDQFHYVY DV WKH MXGLFLDO RIILFH PD\ UHTXLUH"

761d. § 3142(c)(1)(B)(xiii)

771d. See e.g United States v. Yates, 740 F.3d 569, 583" @it. 2014) (upholding bail condition under which the

accused accepted house arrest and consentetrianiless searches of the residence).

781d. § 3142(c)(1). A list of the citations of these offenses appears as an addendum at the end of this report.

7 E.g, United States v. Karper, 847 F. Supp. 2d 350, 364 (N.D.N.Y. 2011); United States v. Polouizzi, 697 F. Supp. 2d
381, 39495 (E.D.N.Y. 2010); United States v. Merritt, 612 F. Supp. 2d 1074, 1079 (D. Neb. 2009); United States v.
Smedley, 611 F. Supp. 2d 9776 (E.D. Mo. 2009)United States v. Torre§66 F. Supp. 2d 591, 601 (W.D. Tex.
2008);contraUnited States v. Gardnes23 F. Supp. 2d 1025, 1034 (N.D. Cal. 2007).
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1IRWZLWKVWDQGLQJ WKH H[SOLFLW FR QG DWLRERX WHK® W R FSHRR/ W R
VHFEXULW\ IRU KLV UHOHDVH RU IDFH BMWK\WHHIQWGERFL DEHRWLRBU PD
LPSRVH D ILQDQFLDO FRQGLWLRQ WKDW U HVXCHVVRIXQ WK HK [SYJHH W
UHVROYHG WKH DSSDHBQYWDRRDIPREWWUW XL QJ WKH SURYLVLRQ W
FRQGLWLRQ LV QRW FDOFXODWHG WR UHVXOW LQ SUHWULDO GH
FRAWWHWHUPLQDWLRQ RI WKH DPRXQW QHFHVVDU\ IRU VDIHW\ D
&LUFXLW H[SODLQHG

Several other circuits have addressed the apparent violation of §3142(c)(2) that arises

ZKHQ DV LQ )LGOHUYY FDVH D GHIHQGDQW LV JUDQWHG SUHWULTL
a financial condition, resulting in his detention. laynappear that detention in such

circumstances always contravenes the statute. We agree, however, with our sister circuits

that have concluded that this is not so. These cases establish that the de facto detention of

a defendant under these circumstanaesschot violate §3142(c)(2) if the record shows

WKDW WKH GHWHQWLRQ LV QRW EDVHG VROHO\ RQ WKH GHIHQGTE
FRQGLWLRQ EXW UDWKHU RQ WKH GLVWULFW FRXUWfV GHWHUPL
necessary to reasonably a6l H WKH GHIHQGDQWfVY DWWHQGDQFH DW WULDO
FRPPXQLW\ 7KLV LV EHFDXVH XQGHU WKRVH FLUFXPVWDQFHV W
because he cannot raise the money, but because without the money, the risk of flight [or

danger to others} too great!

Z<79eS<e71 >7Z@72—™Me""_

7KH DFFXVHG KRZHYHU PD\ KDYH WR RYHUFRPH WKH VWDWXWR
GDQJHURXVQHVY WR VHFXUH KLV UHOHDVH RQ SHUVRQDO UHFRJ
UHEXWWDEOH SHWNVXOSWUR-QL WWMDRK WZR FLUFXPVWDQFHY 7KH
IROORZLQJ D KHDULQJ WKH MXGJH ILQGY SUREDEOH FDXVH WR |
RI WKH VHULRXYVY FULPHYVY FODVVLILHG DV HLWKHU

D -\HDU GUXSZRIIHQVH

R RITHQVH LOQYRROY IRQIDSIRYUHVMBYWVLLQ IXUWKHUDQFH RI D FULF
RU VHULRXV & UXJ RIITHQVH

D -\HDU IHGHUDO FULPH RI WHUURULVP
D -\HDU KXPDQ WUDW®HRERNLQJ RIITHQVH
DGHVLJQDWHG VH[ RIITHQVH PRPPLWWHG DJDLQVW D FKLOG

xX X

X X X

8018 U.S.C. 8142(c)(2).

81 United States v. Fidled19 F.3d 1026, 1028{<Cir. 2005) (citingUnited States v. Westbropk80 F.2d 1185, 1188

189 (8" Cir. 1986);United States v. McConneB42 F.2d 105, 1089 (8" Cir.1988);United States v. Szoff68 F.2d

159, 160 (7 Cir.1985) (per curiam)Jnited States v. Wondlvarez, 779 F.2d 583, 585 (11Cir.1985) (per curiam);

United States v. Jessufs7 F.2d 378, 3889 (' Cir.1985), DEURJDWHG RQ RWKHU JURXQGV E\ 8QLWHG 6
895 F.2d 810 (1Cir.1990)).

821d. § 3142(e)(3)(A). Citations to the predicateyiar dug offenses appear as an addendum at the end of this report.

8e 3>$@Q RIIHQVH XQGHU VHFWLRQ F >SRVVHVVLRQ RI D ILUHDUP LQ IXUW
trafficking offense], 956(a) [conspiracy in the U.S. to commit violent crirbesaal], or 2332b [international terrorism)

R WKL\ ®/3a1¥2@)(8)(B).

841d. § 3142(e)(3)(C). Citations to the predicate federal crimes of terrorism appear as an addendum at the end of this

report.

851d. § 3142(e)(3)(D). The class of 3@ar human trafficking offenses consists of violations of 18 U.S.C. Sections

1581 (peonage), 1583 (enticement into slavery), 1584 (sale into involuntary servitude), 1589 (forced labor), 1590

(trafficking involving peonageslavery, involuntary servitude, or forced labor), 1591 (commercial sex trafficking of

children or by force, fraud or coercion), 1594 (attempt or conspiracy to commit any of these offenses).
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7KH VHFRQG VHW RI FLBFWRVIWDGENW WIDHAH SUMVXPSWLRQ RFF’
KHDULQJ WKH MXGJH ILQGY SUREDEOH FDXVH WR EHOLHYH WKD
TXDOLI\LQJ RITHQVH PXFK OLNH WKRVH MXVW GHVFULEHG ZKLO
RU UHOW®R/HBSULVRQPHQW ZLWKLQ WKH ODVW ILYH \HDUYV

3IY@KH SUHVXPSWLR @VXEMNMFQWLYRIQMXBYRHQW WKDW SDUWLFXC
VKRXOG RUGLQDULO\ EH* $®\WWBERWIBGSPXRW WBHNVHOMOVRPH UHE X
PDWWHUWHKWRZ MDRUGHU WR W K H®H AN BISINV WH B HS/WH WKKPHS \S UR@ H F X V
WKH XOWLPDWH EXUGHQ RI HYWDEOLVKLQJ WKDW QR VHULHV RI
WKH DRFXVHIKXW RU GEQIHESHENSRAGWUD QR RMKWMKFD M M LISIHI@RH K W
DQG E\ FOHDU DQG FRQYLQFLQJ HYL&HQFH LQ WKH FDVH RI GDQ

8QOHVV KH KROGVY WKH DFFXVHG IRU UHYRFDWLRQ RU GHSRUWD
PD\ GHFOLQH WR UHOHDVH WKH DFFXVHGC FRRR GRYGR QY LIRRWD V HRIQLGI\V
FRQGLWLRQV ZLOO SURYLGH UHDVRQDEOH!'DVVXUDQFH DJDLQVW

ZeS' —1e¢"51 ZY"ESe'"—1"51 Z™ 5eSe’"

7KH WKLUG RSWLRQ DYDLODEOH WR WKH MXGJH RU PDJLVWUDW
WR RUGHU KLP GHVWVDMNYHGRIRO XBZWRU D WUDQVIHU RI FXVWRG\
SUREDWLRQ RU SDUROH RU GH$RWKMHWIZRQYHUB S &6 DMOLERGH SEORLFH
FRPH LQWR SOD\ LI WKH DFFXVHG KD\GRQRR@WHEHHOQ WHJDQVIHUUHG

>Z>'Sel ZeZ—e'"—1

J)LQDOO\ KDYLQJ HIKDXYWHGCGHDKH RWEHUWRWIROQWMFRIQL]DQFH
FRQGLWLRKDNVH QFRU URHVWOK H W KM RVPHGIGILRUVPDIJLVWUDWH PD\ RUGH

(...continued)

861d. § 3142(e)(3)(E). Citations to the predicate sex offensamsigchildren offenses appear as an addendum at the
end of this report.

871d. § 3142(e)(2). The qualifying offensesafe:$ D FULPH Rl YLROHQFH D YLRODWLRQ RI VHFWLR!
listed in section 2332b(g)(5)(B) for which a maximum term of isggtment of 10 years or more is prescribed; (B) an
offense for which the maximum sentence is life imprisonment or death; (C) an offense for which a maximum term of
imprisonment of ten years or more is prescribed in the Controlled Substanc24 Acg(C.801 et seq, the

Controlled Substances Import and Export At J.S.C. 951 et ség.orchapter 705 of title 46D) any felony if such

person has been convicted of two or more offenses described in subparagraphs (A) through (C) of this paragraph, or
two or more State or local offenses that would have been offenses described in subparagraphs (A) through (C) of this
paragraph if a circumstance giving rise to Federal jurisdiction had existed, or a combination of such offenses; or (E)
any felony that is nattherwise a crime of violence that involves a minor victim or that involves the possession or use
of a firearm or destructive device (as those terms are defined in section 921), or any other dangerous weapon, or
involves a failure to register undsection RI WLWOH 8 Q L \d & 3BAA(M1), BM 2@ R2W%A).

88 United States v. Stone, 608 F.3d 939, 945¢6. 2010).

891d. (citing United States v. Stricklin, 932 F.2d 1353, 135%"(@f. 1991) and United States v. Rodriguez, 950 F.2d
85, 88 (2d Cir. 1991)); United States v. Cherry, 221 F. Supp. 3d 26, 32 (D.D.C. 2016); United States v. Mieses
Casiano, 161 F. Supp. 3d 166, 168 (D.P.R. 2016).

9 United States v. English, 929 F.3d 311, 319 (2d Cir. 2GEB;als5tone 608 F.3d at 946; hited States v. Bell,

209 F. Supp. 3d 275, 277 (D.D.C. 2016) (citing, United States v. Simpkins, 826 F.2d 94, 96 (D.C. Cir. 1987)); United
States v. Rodriguez, 147 F. Supp. 3d 1278, 1286 (D. N.Mex. 2015); United States -Hzupearadez, 88 F. Supp. 3d

25, 26 (D.P.R. 2015).

9118 U.S.C. § 3142(ajd), (e).
%214, § 3142(a)(3), (d).
%3|q.
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GHWDLQHG S9ORMMKRVRIKVEBUBULDO GHWHQWLRQ LV WKH OHDVW
WKH IHGHUDO SUHWULDO EDLO VFKHPH HR/THV@ MVR-NGH VDR DXV H G
IHGHUDO MXGJH RU PDJLVWUPWH DUH GHWDLQHG SULRU WR WUL

7KH MXGJH RU PDJLVWUDWH PD\ RUGHU SUHWULDO GHWHQWLRQ
FRPELQDWLRQ RI FRQGLWLRQV ZLOO EH VXIILAHHWWR R SURWHF
VDIATWKH JRYHUQPHQW KDV WKH RSWLRQ RI SHWLWLRQLQJ IRU S
VHWYV RI FLUFXPVWDQFHYV 7KH ILUVW FRQVLVWY RI LQVWDQFHYV
PRUH GHVLIQDWHG VHULRXYV OHGNUMBUWCH R WHQD/ WA EWWDWD BAOKHH BV H®
VHW Rl FRQGLWLRQV ZLOO JXDUDQWHH SXE&IKHN /IHMRQRAU SUHY |
FRQVLVWY RI LQVWDQFHY LQ ZKLFK WKH GHIHQGDQW SRVHV D VI
FULPH KULWK EH L¥ FKDUJHG

T eIV T— e —
7KH JRYHUQPHQW PD\ VHHN SUHWULDO GHWHQWLRQ ZKHQ WKH LC
FDWHJRULHY RI IHGHUDO FULPH

FULPHV RI YLROHQFH

VH[ WUDIILFNLQJ LQYROYLQJ D RKLEGEBHUFMWKH XVH RI IRUFH

IHGHUDO FULPHV Rl WHUURULVP ZLWK D PD[LPXP WHUP RI LI
PRUH

RITHQVHV SXQLVKDEOH E\ GHDWK RU RQH SXQLVKDEOH E\ Ol

FRQWUROOHG VXEVWDQFH RIIHQVHYV ZLWK D PD[LPXP WHUP
RU PRUH

X THORQWHKWH DFFXVHG KDV SUHYLRXVO\ EHHQ FRQYLFWHG RI1 V
FULPHV RI YLROHQFH FULPHV RI WHUURULVP FDSLWDO RIIF
YLRODWLRQV RU WKHLU HTXLYDOHQWYV XQGHU VWDWH ODZ

X QRQYLROHQW IHORQLHV FRPPLWWHG DJDLQVW D FKLOG
X IHORQLMVQIRQWRE XVH RI ILUHDBR\K HHY[ SORMEUHRKY ZHDSRQV
X IDLOXUH WR UHJLV®WHU DV D VH[ RITHQGHU

7KH FDWHJRULHVY REYLRXVO\ RYHUODS DQG UHLQIRUFH HDFK RW
FULPHV RI WHUURULVP DUH DOVRL¥RBQPHW W XU \GKIDB/OK ES OLVHWL
FULPHV RI WHUURULVP ZLWK D PD[LPXP SHQDOW\ RIDFPSULVRQPF
LV D OLVW RI WKH IHGHUDO FULPHV ZLWK D PD[LPXP SHQDOW\ R

,Q VRPH LQVWIDQUAFHHMWWWIHSDEFDWLRQ SURYLGHY FODULILFDWLRQ
FDWHJRU\ FULPHV RI YLROHQFH PLIJKW QRW EH XQGHUVWRRG W

941d. § 3142(a)(4), (e), (f), (9).

95 Administrative Office of the U.S. Courtdudicial Business of the United States Courts: 2016 Annual Report of the
Director, TableH-14 (Pretrial Services Release and Detention for thmdath Period Ending September 30, 2016)

OLVWHG DV 3'HWDLQHG DQG 1Http/AvivwEist QUHD o #aBsticsr&EpyriBjudicRlE OH D W
busines2016tables

%18 U.S.C. § 3142(e)(1).
971d. § 3142(e)(2), (3).
%8|d. § 3142()(2).

914, § 3142(f)(1)(A}E).

Congressional Research Service R40221 - VERSION - UPDATED 11



Bail: An Overview of Federal Criminal Law

ILUHDUPV H[SORVLYHV RU RWKHU GDQJHURXV ZHWVXRIQV DV ZDV
H[SOLFLW ILU¥D&PWKHVWHDRM\WRNHQ OLVWLQJ RITHQVHV SXQLVK
LPSULVRQPHQW PDNHV LW FOHDU WKDW HVSLRQDJH LV FRYHUHG
D SDUWLFXODU RIITHQVH LQ IDFW KQ@YRRX@®YH T X\DRUHL B HVRIDR/ YLROH
YLROHQFH

6HFWLRQ SURYLGHV VWLOO BEKUMWKHW RAOYRBLEEIBMRNVAHY RW GH
6HFWLRQ DQG VHYHUDO RWKHU SURYLVLRQV RI WKH EDLO FK
YLROHQW HDHPHRM WIQLBW LQY RO YHXWNVBKG VIRL YV N UIRIRKIVR IHHGHRHD O\
RITHQVHV LQFOXGLQJ LQWHUVWDWH SURVWLWXWLRQ DQG SRVVH
WKDWQWIHORQ\ XQGHU FKDSWHU $ VH[XDO DEHKQH RU VH[XDC(
LQWHUVWDWH WUDYHQG"RI LOOLFLW VH[XDO SXUSRVHYV

e’ ' YZZrZ— " —

7KH MXGJH RU PDJLVWUDWH PD\ DOVR RUGHU SUHWULDO GHWHQ
RITHQVHYVY EXW WKH MXGJH RU PDJLVW UWHWHSRWWHGW D DM WBILR B WK H L
IOLJKW RU REVWW¥WXFWLRQ RI MXVWLFH

ZoeZ—e¢' " —1S—el ZeZS®eZ1l >eZ>®

BHFWLRQ GLFWDWHV ZKDW WKH MXGJH RU PDJLVWUDWH PXVYV
RUGHU 5HOHDVH RUGHUV ZKHWKHU RUVXSIREQIRAQREZIMQR Q DAH WHH
ZLWKRXW VXFK D KHDULQJ SURYLGH WKH DFFXVHG ZLWK ZULWW
UHOHDVH WKH FRQVHTXHQFHV RIDYQLR @D WK® JSI R R IQELMWLRRIV RR Q
REVWUXFW L' QH R/IHQ WM \RRDRUDA MUY UE WWHQ ILQ®IZ®MHX DQBRM XV W L
GLUHFW FXVWRGLDO DXWKRULWLHV WR KROG WKH DFFXVHG DSD
SHUPLW KLP WR FRQVXOW ZLWK KLV DWWRUQH\ DQG WR GHOLY}
SURFHMGLQJV

100 g, United States v. Inglet54 F.3d 1082, 10886 (10" Cir. 2006);accordUnited Sates v. Bowers432 F.3d 518,
52021 (3d Cir. 2005) (citing cases from the District of Columbia, Seventh, and Eleventh Circuits).

10118 U.S.C. § 3156(a)(1).
10219, § 3142()(2).

10319, K 3,Q DUHOHDVH RUGHU LVVXH GseXtQit; tHejudiclaEdffider $HaR)Q E RU F RI1 W]
include a written statement that sets forth all the conditions to which the release is subject, in a manner sufficiently

FOHDU DQG VSHFLILF WR VHUYH DV D JXLGH IRU WHaH)the pddatiRsqfrY FRQGXFW DQC
violating a condition of release, including the penalties for committing an offense while on pretrial release; (B) the
FRQVHTXHQFHV RI YLRODWLQJ D FRQGLWLRQ RI UHOHDVH LQafreskGLQJ WKH LPF
and (C) sections 1503 of this title (relating to intimidation of witnesses, jurors, and officers of the court), 1518 (relatin

to obstruction of criminal investigations), 1512 (tampering with a witness, victim, or an informant), and 1513

(retaliatiQJ DIJDLQVW D ZLWQHVV YLFWLP RU DQ LQIRUPDQW ~

1041d. § 3142(i)(1); United States v. Nwokoro, 651 F.3d 108, 109 (D.C. Cir. 2011).

10519, t L 3.Q D GHWHQWLRQ RUGHU LVVXHG XQGHU VXEVEIFWLRQ H RI WKI
direct that the person be committed to the custody of the Attorney General for confinement in a corrections facility

separate, to the extent practicable, from persons awaiting or serving sentences or being held in custody pending appeal;

(3) direct that th person be afforded reasonable opportunity for private consultation with counsel; and (4) direct that,

on order of a court of the United States or on request of an attorney for the Government, the person in charge of the

corrections facility in which thperson is confined deliver the person to a United States marshal for the purpose of an
DSSHDUDQFH LQ FRQQHFWLRQ ZLWK D FRXUW SURFHHGLQJ’
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$IWHU WKH LVVXDQFH RI DQ RUGHU WKH FRXUWYLV |WRH WR L
UHRSHQ WKH GHWHQWLRQ KHDULQJ WR FRQVLGHU QHZO\ GLVFR)
FLUFXPVWRWFHWR SHUPLW DQ DFFXVH®G QMU L GHWHAHIUNHLSFOQ E
RI KLV GHIHQVH RU WR EH WHPSRUDULO¥BHOHDVH® URBHBW PG
GHWHQWLRQ RUGHUV DUH ILQB® QG GHWWK HRU VDISIS H 8 © B WGP $)0WS |
DFFXVHG PD\ B'SSHDO WKHP

S'el Z—o'— 71 AE1= o

JHGHUDO ODZ WUHDWYV EDLO IROORZLQJ FRQYLFWLRQ EXW SULR!
GHSHQGLQJ XSRQ WKH FULPH RI FRQYLFWLRQ )LUVW D GHIHQGI
VHQWHQFLQJ IRU DQ RIIE6G\DNV HRUF Z® L FKRWEHKUGILFRHPWP KERGQD VH QW H
RI LPSULWREPHRIME ZKHQ WKH GHIHQGDQW KDV EHHQ FRQYLFWH
\HDU IHGHUDO FULP-HNHRDIUWARUWRURYP HBG VXEVWDQFH RIIHQVH D |
YLRODWLRQ RI 86 & H[ WFRAPHMFQBAIMQGDQW PXVW EH GHW
XQOHVV WKH FRXUW ILQGV WKDW WKH GHIHQGDQW LV QRW OLNH
WKDW D PRWLRQ IRU DFTXLWWDO RU D QHZ WULDO LV OLNHO\ Wi
UHFRPPH@RGHIEQWHQFH RI LPS ULV WHKOW EHFHSIARMHID O UHDVRC
JUDQWLOTIKEDIGO LQ DQ\ RWKHU FDVH WKH GHIHQGDQW PXVW EH
FRQFOXGHV WKDW WKH GHIHQGDQW LV XQOLNH®MGWRLUREEBCR SF
RU RQ KLV RZQWHFRJQL]DQFH

S'el Z—e'—e1 ™MM™MZS,

'KHQ D GHIHQGDQW DSSHDOV IROORZLQJ FRQYLFWLRQ WKH MXG
FRQGLWLRQ RU UHFRJQL]DQFH LI WKH MXGLFLDO RIILFLDO LV FI
IOLJKW ULVN QRU D VDIHW\ FRQFH QU IDBRAE TWXKKIVW LKR.Q'VD\S & B WORUID

1061d. 8§ 3142(c)(3), 3145(a).

1071d. § 3142(f).

1081d. § 3142(i).

1091d. § 3145(c).

1101d. § 3145(a), (b).

1111d. § 3143(a)(1).

21d, t¢t D I $ % & $ 3F U(aPad oRense thatdas @Qdan eldmént the use,
attempted use, or threatened use of physical force against the person or property of another, or (b) any other offense

that is a felony and that, by its nature, involves a substantial risk that physical force against the person or property of
DQRWKHU PD\ EH XVHG LQ WKH FRKIEW] RI FRPPLWWLQJ WKH RIIHQVH ~

Appearing as an addendum at end of this report are citatiofiy the federal crimes for which the maximum penalty

is death or life imprisonment; (2) the federal crimes of terrorism for which the maximum penalty is imprisonment of 10

years or more; (3) crimes under the Controlled Substances Act, the ControllezhSeb$Export and Import Act, or

the Maritime Drug Law Enforcement Act, for which the maximum penalty is imprisonment for 10 years or more

1131d. § 3143(a)(2).

Wad, + F ... Aperson subject to detention pursuant to section 3143(a)(2)or (b)(2uhancheets the

conditions of release set forth in section 3143(a)(1) or (b)(1), may be ordered released, under appropriate conditions, by

WKH MXGLFLDO RIILFHU LI LW LV FOHDUO\ VKRZQ WKDW WKHUBe DUH H[FHSWLR
DSSURSULDWH ° 7KH HIFHSWLRQDO UHDVRQV bnKed\BtatEesiv. XiQ#BABRQ XQXVXDO
1210, 1211 (8 Cir. 2007);United States v. Browr868 F.3d 992, 993 {BCir. 2004).

11518 U.S.C. § 3143(a)(1).
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SURVSHFWMRISVIOFHFAWWXEY WD QWLDO LI WKH GHIHQGBDIQUW¥FDQ GHP
GHEDYRWEEMHEDWDEOH DPRQI*MXULVWYV RI UHDVRQ

$Q DGGLWLRQDO UHTXLUHPHQW DSSBOMMHQKRHG WRHSQG HVRQGDSRY
FRQYLFWLRQ IRU D ABISILWIDIG RUIB® Vi L B-HHDIUWAHRUWRUR U P HB
VXEVWDQFH RIIHQVH RU @ VXER H RV Y\ RBHQEMEH D YHIE® B VA R Q
FLUFXPVVIKF AVUF X PV WOQFME ARRMNSWLRQDO KDYH YDULRXVO\ E
XQFRPPRQ XQXVXDOYWXQLTXH DQG UDUH

KHQ WKH JRYHUQPHQW DORQH DSSHDOV WKH SUHWULDO EDLO
JRYHUQPHQW LV VLPSO\ DSSHPOKIPQ WKH FRQMUDFBHSH D P YRW KiG
VHOQWHQFH LPSRVHG WKH GHIHQGDQW PXVW EH GHWDLQHG LI Kl
LPSULVRQPHQW RWKHUZL'H 6HFWLRQ DSSOLHV

N

“— /2877 —EZel1 el S'e7371e"1 ™MM™M7S51"s
‘7> 'eZ—">1 T—e T _e

$ QXPEHU RI FRQVHTXHQGHYIMGIEXWXBR W® DSSHDU RU WR KRQRI
LPSRVHG XSRQ KLV UHOHDVH +H PD\ EH SURVHFXWHG IRU FRQW
VHSDUDWHO\ IRU IDLOXUH WR DSSHDU KLV UHOHDVH RUGHU PD\
IRU KLWEB®BEH PD\ EH IRUIHLWHG KH PD\ EH VXEMHFW WR DUUH
SURVHFXWHG IRU DQ\ FULPHVY WKDW FRQVWLWXWHG D YLRODWLF

18|d, t E ...tHe judicial officer shall order that a person who has been found guilty of an offense and
sentenced to a term of imprisonment, and who has filed an appeal or a petition for a writ of certiorari, be detained,
unless the judicial officer finds(A) by clear and convincing evidence that the person is not likely to flee or pose a
danger to the safety of any other person or the community if released under section 3142(b) or (c) of this title; and (B)
that the appeal is not for the purpose of delay arsgsaa substantial question of law or fact likely to resutk(ih

reversal, (ii) an order for a new trial, (iii) a sentence that does not include a term of imprisonment, or (iv) a reduced
sentence to a term of imprisonment less than the total of thalieaely served plus the expected duration of the

appeal process. If the judicial officer makes such findings, such judicial officer shall order the release of the person in
accordance with section 3142(b) or (c) of this title, except that in the ciraweddascribed in subparagraph (B)(iv) of

this paragraph, the judicial officer shall order the detention terminated at the expiration of the likely reduced
VHQWHQFH" 8QLWHG 6WDW H ¥C¥¢. 2617P Qnited Stajes G McCandless, $43d 819, 822

(9 Cir. 2016) (bail pending habeas corpus review requires a showing of special circumstances or a high probability of
success).

117 United States v. Vederman, 225 F. Supp. 3d 308, 310 (E.D. Pa. 2016) (quoting Unlted States v. Smitt, 883 F.2

89 (3d Cir. 1986))see alsdJnited States v. Turner ) 6XSS G & 3$ TXHVWLRQ UDLV
DSSHDO LV FRQVLGHUHG pVXEVWDQWLDOY ZKHQ LW LV uD FORNitddTXHVWLRQ RU
States v. Brholtz ) G '& &LU ’ 8QLWHG 6WDWHV Y 6LOYHU ) 6XSS

2016);United States v. ColeMunozn, 292 F.3d 18, 20 {1Cir. 2002);United States v. Marshall'8 F.3d 365, 366
(8™ Cir. 1996).

11818 U.S.C. 8143(b)(2).

1191d. § 3145(c);United States v. Verkhoglya816 F.3d 122, 126 (2d Cir. 2008)nited States v. Lary&78 F.3d
924, 925 (& Cir. 2007);United States v. Gargi@40 F.3d 1013, 1015Y{Cir. 2003).

120 arue, 478 F.3d at 923;nited States v. &3 360 F.3d 401, 403 (2d Cir. 2008arcia, 340 F.3d at 1022.

12118 U.S.C. 8143(c).
122|d_
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»'='—Sel Z—See’'Ze
WLV D VHSDUDWH IHGHUDO FULPH WR IQUY WB RRSMBUYRRHURIT
VHQWHQPRHHVWDEOLVK D YLRODWLRQ RI 8 6 & f WKH JRYHU

WKDW WKH GHIHQGDQW ZDV UHOHDVHG SXUVXDQW WR 7LWOH
UHTXLUHG WR DSSHDU LQOHRXUWMHG WR@HESKBEWDY IDLOHG WR D
DQG ZDV ZLOOIXO LQY$§ LIDIGLYUIG X\DFO HSEMPW DQ DIILUPDWL
IDLOV WR DSSHDU WK U RIK IQRGLDMGWDRI KKR RZIQOV WR DSSHDU
UHOOMH UHYRFDWLRQRRI®DD K HQZDM UMMHEIMHG RQ EDLO LQ DQWLFLS
KHD@®LTXKH SHQDOW\ IRU YLRODWLRQ RI 6HFWLRQ ZKLFK UDQ.
PRUH WKDQ RQH \HDU WR LPSULVRQPHQW WRRJ O-R'W HFRAU M/ KK D Q

VHUDRRY WKH XQGHUD\KE D PIQHIQYGILYLGXDO LV FRQYLFWHG IRU |
D VXSHUYLVHG UHOHDVH UHYRFDWLRQ KHDULQJ WKH VHQWHQF!
WKH RITHQVH ZLWK UHV SHFEMWOW B VAK B \LXQBIQWNHGXD O ZKR YLROD
FRQGLWLRQ RI KLV UHOHDVH RQ EDLO PD\ DOVR EH SURVHFXWH(

129

:KHQ DQ LQGLYLGXDO FRPPLWYV D FULPH ZKLOH RQ BEBBLO IHGHUL
SHRY FRQYLFWHG RI DQ RITHQVH FRPPLWWHG ZKLOH UHOHDVHG .
DGGLWLRQ WR WKH VHQWHQFH SUHVFULEHG IRU WKH RITHQVH W

\HDUV LI WKH RIITHQVH LV D ITHOFRHRWRRI QR VWRUP RVKICRE RIQVHR
RITHQVH LV D PYV&HRHODAHRUIHGHUDO DSSHOODWH FRXUWYV KDYH
HOKDQFHPHQW XQGHU 6HFWLRQ PD\ EH LPSRVHG EDVHG RQ C
6HFWLR®,W PD\ DOVR EKHLP SRE&BDIS®R\WRWIHQVH ZDV D FRQWLQXDWL
RITHQVH WKDW RFFDW RQHGLWRBO UBOGHDNGXRQ EDLO

12314, § 3146(a).
124 United States v. Locklinr630 F.3d 908, 9241 (3" Cir. 2008).

125 86 & * F 3 WLV DQ DIILUPDWLYH GstttoQthdi unéddtrbllaBll RVHFXWLRQ XQGHU
circumstances prevented the person from appearing or surrendering, and that the person did not contribute to the
creation of such circumstances in reckless disregard of the requirement to appear or surrender, and that the perso
DSSHDUHG RU VXUUHQGHUHG DV VRRQ DV VXFK FLUFXPVWDQFHY FHDVHG WR H

126 United States v. Wroblewski, 816 F.3d 1021, 1024@8. 2016) (An individual who was merely served with
notice of his pending revocation, but was neither arrested nor released, cannot be convicted for failure to
appear); United States v. Williams, 790 F.3d 1240, 12601 1" Cir. 2015) (upholding a conviction undeB8§46 of

an individual who failed to appear at his supervisory release revocation hearing after bavimgleéased on personal
recognizance in anticipation of the hearing).

2718 U.S.C.t E 3 E 3X&LVKepdriskivhent for an offense under this sectisfAif the person

was released in connection with a charge of, or while awaitingrsemtsurrender for service of sentence, or appeal or
certiorari after conviction fo£(i) an offense punishable by death, life imprisonment, or imprisonment for a term of 15
years or more, a fine under this title or imprisonment for not more than tes geaoth; (ii) an offense punishable by
imprisonment for a term of five years or more, a fine under this title or imprisonment for not more than five years, or
both; (iii) any other felony, a fine under this title or imprisonment for not more than t@ave,\a both; or (iva

misdemeanor, a fine under this title or imprisonment for not more than one year, or both; and (B) if the person was
released for appearance as a material withess, a fine under this chapter or imprisonment for not more thaarone year,
both. (2) A term of imprisonment imposed under this section shall be consecutive to the sentence of imprisonment for
DQ\ RWKHU RIIHQVH"

128\williams, 790 F.3d at 12552; United States v. Jensen, 705 F.3d 976;@¥@" Cir. 2013).
12918 U.S.C. § 318(c); United States v. Edelman878 F.Supp.2d 876, 879 (E.D. Ark. 2005).
13018 U.S.C. § 3147.

131 United States v. Marcotte, 835 F.3d 652,-683(7" Cir. 2016) (citing United States v. Duong, 665 F.3d 364 (1
Cir. 2012); United States v. Fitzgerald, 433dF484 (4 Cir. 2006); United States v. Dison, 573 F.3d 204Q%.
(continued...)
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—Z—eZe17>1 ZY""Zel ZeeZS®eZ1l >eZ>®

)DFHG ZLWK IDLOXUH WR FRPSO\ ZLWK D FRQGLWLRQ RI UHOHDV
L QGLGIWDWHOHDVH RUGHU DPHQGLQJ H[LVWEDKHFRRGIMW RRQV RU T
PDJLVWUDWH PD\ DOVR RUGHU UHYRFDWLRQ RI WKH UHOHDVH R
KHDULQJ LI KH ILQGV HLWKHU SUR E D BOKID ¥ DFXR/PHP W\R WVEHH® IDH @ H ZW
RIITHQVH RU E\ FOHDU DQG FRQYLQFLQJ HYLGHQFH WKDW WKH LQ
FRQGLWLRQ B4 7KWV QHOBEWHQWLRQ RUGHU PXVW EH SUHPLVHG
LQGLYLGXDO LV XQOLNHO\ WR ®ERG KK EY WK B HIR\QHS RW LR QYW R\SRH
FRPELQDWLRQ RI FRQGLWLRQV VXIILMM HQMW KWR RIX 05DG) DH D LVOR/ W |
SXEOLF RU DQ\ PHPESI$UI IRIGNLIQH BXBOREDEOH FDXVH WKDW WKH |
FRPPLWWHG D QHZ BUHQXPSWURQIMUMDY QR FRPELQDWLRQ RI FR
FRQFHUQV IRUBSXEOLF VDIHW\

X VARY SV A AN

7KH MXGJH RU PDJLVWUDWH PD\ RUGHU DQ\ EDLO ERQG RU RWKF
WR DSSHDU DW MXGLFLDORSUPREBNGAR I/SBW WWH WA EHJILQ VHUYLI
7KH FRXUW PXVW GR VR LI KH IDLOV WR DEL&% KN DQ\ FRQGLWLR
SURVHFXWLRQ EHJLQV WKH SURFEHWKH# LWKK BWVARWHWRQUW R WEIH U¢
WKH FXVWR G {RIUMK HQ RRVX BR/Q W U D U \™WR KLHQ ARRMXUHNY W U\ RM HIWX DW L 6 |
PLWLJDWH RU UHPLW WKH IRUIHLWXUH RU P\ HW{EAWURWHO @ KH

(...continued)

2009); United States v. Bension, 134 F.3d 787C8. 1998); and United States v. Rosas, 615 F.3d 105€i{9
2010)).

132 United States v. Gowing, 683 F.3d 406, 410 (2d Cir. 2012).

13318 U.S.C. §8 3142(c)(3), 3148.

1341d. § 3148(b); United States v. Howard, 793 F.3d 1113, 111 &{{ 2015); United States v. Moreno, 857 F.3d 723,
726 (8" Cir. 2017).

13518 U.S.C. § 3148(b); United States v. Parker, 65 F. Supp. 3d. 358, 363 (W.RO44Y.

13618 U.S.C§ 3154.

13719, § 3146(d).

138 Fep. R. CRIM. P.46(f).

1391d. 46(f)(3)(c).

140 Federal law authorizes a surety to arrest and deliver an individual for whose bail or appearance bond the surety has
pledged security, 18 U.S.C. § 314%p. R. CriM. P. 46(f)(2)(A).

14114, 46(f)(2)(B).

1421d. 46(f)(2), (g).United States v. Famiglietti ) 6XSS G 6 ' 7H]J 37KH SUHFHGHQW\
Circuit make it clear that district courts have considerable discretion in deciding this idsndigimg conditions on

which all or some portion of a bail forfeiture should be set aside. The authorities instruct district courts, when making

these determinations, to take into account the followingexdraustive list of considerations: (1) whettie

GHIHQGDQWYV EUHDFK RI WKH FRQGLWLRQV RI UHOHDVH ZDV ZLOOIXO ZKHYV
surety, increased the risk that the defendant would violate the terms and conditions of his release, (3) whether the surety

assisted ingprehending the defendant, (4) whether the surety assisted, played any role in, or was in some measure

responsible for the conduct by the defendant that breached the release conditions, (5) any cost, inconvenience, or

prejudice suffered by the governmentab UHVXOW Rl WKH GHIHQGDQWfTV EUHDFKLQJ FRQGXFW
inactions, (6) whether the surety was a professional bail bondsman or was a family member or friend of the defendant,

(7) the appropriateness of the amount of the bond, anahy&)ther pertinent mitigating circumstances that were not

taken into account when addressing the other identified faGeet)nited States v. Nguye®79 F.3d 1112, 111%6

(9™ Cir. 2002);United States v. Amwest Surety Insurance Comgaaily,3d 601 (9 & L U see alsdJnited

(continued...)
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DSSHDUDQFMWRWOH® WR QRWLFH DQG WR EH KHDUG RQ DQ\ PD
FRQGLWLRQ%¥ RI UHOHDVH

>Z>’'Sel ZH>Y' EBZL «Z—EC
7KH 63UREDWLRQ DQG 3UHWULDO 6HUYLFH 2IILFH FRQGXFWV SU*F

DVVLVWV WKH FRXUWY RRIWE&H U B‘Q@/&E\P IRQ LIOAMAU D WHRM R\ VWD W XW R
WR

X SURYLGH MXGJHV DQG PDJLVWUDWHY ZLWK LQIRUPDWLRQ U
GHWHUPEQDWLRQV
SUHSDUH UHSRUWYV UHOHYDQW IRU WK# UHYLHZ Rl UHOHDVHI
VXSHUYLVH EDLQW R VL WAY OFHXDMWRSG \

RSHUDWH KDOIZD\ KRXVHWQGOGVWKBVORNOWRDRM.ORWH HUIMHOHD V|
E D0

LQIRUP WKH FRXUW DQG SURVHF¥WRUV RI UHOHDVH RUGHU
DGYLVHWKR@RWKH DYDBODR\CDWWRIGK R QWG

KHOS EDLOHMS/ORNFENQW PHRGFUVRFIOHID/AHUYLFHYV

SUHSDUH UHSRUWV RQ VXSHBYLVLRQ RI SUHWULDO GHWDLQ
SUHSDUH UHSRUWW*RQ WKH EDLO V\VWHP

X X X X X

(...continued)

States v. Torres, 807 F.3d 257, 269 Cir. 2015).

143 United States v. Mohammedli, 822 F.3d 312, 314 {6Cir. 2016);Torres 807 F.3d at 264.

14418 U.S.C. 88 3153154,

15d. + 3& ROOHFW Y HUt judicial @ffcel) prisrRAtVe pvetRal Vlikase hearing, information

pertaining to the pretrial release of each individual charged with an offense, including information relating to any

danger that the release of such person may pose to any othergratsmcommunity, and, where appropriate, include

a recommendation as to whether such individual should be released or detained and, if release is recommended,

recommend appropriate conditions of release; except that a district court may direct thattiofonot be collected,

verified, or reported under this paragraph on individuals charged with Class A misdemeanors as defined in section
D RI WKLY WLWOH ~

us|d, + S5HYLHZ DQG PRGLI\ WKH UHSRUWYV D Q Gh(HFRI®REIEDWLRQV VSHFL
SHUVRQV VHHNLQJ UHOHDVH SXUVXDQW WR VHFWLRQ RI WKLV FKDSWHU ~
17|d, § 3154(3).

u8|d, t *2SHUDWH RU FRQWUDFW IRU WKH RSHUDWLRQ RI DSSURSULDWH ID

released under this chapiecluding residential halfway houses, addict and alcoholic treatment centers, and counseling
services, and contract with any appropriate public or private agency or person, or expend funds, to monitor and provide
treatment as well as nontreatment servioeany such persons released in the community, including equipment and
emergency housing, corrective and preventative guidance and training, and other services reasonably deemed necessary
to protect the public and ensure that such persons appear inkMUrtJ HTXLUHG

1491d. 8 3,QIRUP WKH FRXUW DQG WKH 8QLWHG 6WDWHY DWWRUQH\ RI DOO D
conditions, arrests of persons released to the custody of providers of pretrial services or under the supervision of
providersof pretrial services, and any danger that any such person may come to pose to any other person or the
FRPPXQLW\ DQG UHFRPPHQG DSSURSULDWH PRGLILFDWLRQV RI UHOHDVH FRQC

150|d, § 3154(6).
1511d. § 3154(7).
152|d, § 3154(8).

1531d, t 3'H YaddiRpEment a system to monitor and evaluate bail activities, provide information to
(continued...)
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SUHSDUH SUHWULDO GLYH®Y¥LRQ UHSRUWYV IRU SURVHFXWR
FRQWUDFW IRU WKH SHUIRUPDQFH RI LWV UHVSRQVLELOLWL

VXSHUY DQG UHSRUW RQ SULVRQHUV FRQGLWLRQDOO\ UHOH
IRU PHQWDO GLU¥HDVH RU GHIHFW

FDUU\ IMUHDUPV
SURYLGH VHUYLPHINYNQR®U MXYHQLOHYV
SHUIRUP RWKHU IXQFWLRQV D¥VLIJQHG WR LW E\ WKH EDLO

Se/>'Se]l "e—7Zx2mxe’ZkE
JHGHUDXWRRUL]HV WKH DUUHVW DQG GHWHQWLRQ RU EDLO RI L
SURVHFXWLRQ RI1?9:LI-V\G<I—|0DI€)LWII-HIGSQWD+ULDWLRQV IHGHUDO EDLO ¢
ZLWQHVVHYV DUUHVWFP’G?IX)Q‘GH[QJU(BJHHRAMMRG;HR/DWLHHJHBQCVVZ\AMDQIIEEVWR W
DVVLVWDQFH RI FRXQVHO GXULQJ EDLO SURFHHGLQJY DQG WR W

XQDEOH WR UHW D% §HSUHDADHV HVFRK@WHIO O\ IDYRUHG LI QRW UH
OLPLWDWLRQV LV GUBYHD WD WD R SW L R GOBIPWIHFFW Y RG LV SHUPLYV

(...continued)

judicial officers on the results of bail decisions, and prepare periodic reports to assist in the improvement of the ball
SURFHVYV ’

1541d, t 37R WKH H{WHQW SURYLGHG IRU LQ DQ DJUHHPHQW EHWZHHQ D FKL
which pretrial services are established under section 3152(b) of this title, or the chief probation officer in all other

districts, and the UWWHG 6 WDWHY DWWRUQH\ FROOHFW YHULI\ DQG SUHSDUH UHSRUW
information pertaining to the pretrial diversion of any individual who is or may be charged with an offense, and

perform such other dutiesas may be ragitd G XQGHU DQ\ VXFK DJUHHPHQW ~

155|d, § 3154(11).
156 |d, § 3154(12).
157|d, § 3154(13).

158|d, § 3154 33HUIRUP LQ D PDQQHU DSSURSULDWH IRU MXYHQLOHYV DQ\ RI WKH
respect to juveniles awaiting adjudication, tr@l disposition undechapter 403R1 WKLYV WLWOH ZKR DUH QRW GHW

15914, § 3154(15).

1603 ] LW DSSHDUV IURP DQ DIILGDYLW ILOHG E\ D SDUW\ WKDW WKH WHVWLPRQ\
and if it is shown that it may become imgtiaable to secure the presence of the person by subpoena, a judicial officer

may order the arrest of the person and treat the person in accordance with the provisions of section 3142 of this title

[relating to bail]. No material witness may be detainechhbse of inability to comply with any condition of release if

the testimony of such witness can adequately be secured by deposition, and if further detention is not necessary to

prevent a failure of justice. Release of a material witness may be delayerbfmonable period of time until the

GHSRVLWLRQ RI WKH ZLWQHVY FDQ EH WDNHQ SXUVXDQW WR WKH )HGHUDO 5X!
more detailed discussion of Section 3144,GB& Report RL3307 Arrest and Detention of Material Witnesses:

Federal Law In Briefby Charles Doylefrom which portions of this report have been drawn. Some commentators have

guestioned the use of the authority under Section 3b#le.g Richardo JBascuas,7 KH 8QFRQVWLWXWLRQDOLW\ RI
8QWLO &0OHDUHG” 5HH[DPLQLQJ ODWHULDO :LWQHYDagHef\58 DMHLIRQV LQ WKH :DNF
Rev. 677 (2005); Ronald L. Carlsobijstorting Due Process for Noble Purposes: The Emasculation of AfRé& T V

Material Witness Laws2Ga. L. Rev. 941 (2008).

161 8 6 & T ..ajudicial officer may order the arrest of the person and treat the person in accordance with
the provisions of section 3142 of this title’

162|n re Class Action Application for Habeas Corpus on Behalf of All Material Witnesses in Western District of Texas
612 F.Supp. 940, 9485 (W.D. Tex. 1985); 18 U.S.C. 8§88 3142(f), 3006A(a)(1)(G).

631d, t D 38SRQ WKH DSSHDUD Q F Halpétddn ohdrded Mith Gridiferi3e) thre judidiaHdsficBrl
shall issue an order that, pending trial, the persen(iigreleased on personal recognizance or upon execution of an
unsecured appearance bond, under subsection (b) of this section; (2) releasedditioa or combination of
(continued...)
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UHOHDVHG RQ KLV ZRUG SHUVRQDO UHFRJQL]DQFH RU ERQG XC
LQVXIILFLHQW WR JXDUDQWHH KLV VXEVHTXHQW B*$SHDUDQFH R
PDWHUWMD@HVY KRZHYHU QHHG RQO\ VDWRIW HWUKID @ IS MIHN/YF HK
LV XQDEOH WR GR VR LV UHOHDVHG XQGHU VXFK FRQGLWLRQV R
HQVXUH KLV ODWH U 3 SHDLU/DIQHFW Z\RR) B RBWWIRQEY @ROOF VX IILFH
ZLWQHVV PD\ WHKEHWDBMWRUY D FRXUW PD\ FRQVLGHU LQ GHWHUF
ZLWQHVV LV OLNHO\ WR UHPDLQ DYDLODEOH LQFOXGH KLV GHSR
W LR Vv

N~

io)So’o’~_

YHGHUDO EDHOQRIPHQMIARQ RI EDLO LQ H[WUDGLWLRQ FDVHV 7K
WR WKH GRFWULQH DQQRXQFHG E\ WKH *6€DSOHPHRERGURRRY HU D
RUGLQDULO\ EH JUDQWHG LOQH[BWB W XIQFLD IO G LHIFWKURMGLDNLFRAY/
GRFWULQH KDV ZLWKVWRR®G FRQVWLWXWLRQDO FKDOOHQJH

7KHUH LV QR SUHFLVH GHIL¥ 5WERDORA LAKAMVRDY MHRWUX W M V
UHVHUYHG IRU WKRVH HI[WUDRUGLQDU\ FKDUDFWHULVWLFV RI D
GHVLIOD@ONRK) SDVW WKH\ KDYH LQFOXGHG VLQJXODUO\ RU LQ

X XQXVXDO GHOD\V SGLRU WR H[WUDGLWLRQ

(...continued)

conditions under subsection (c) of this section; (3) temporarily detained to permit revocation of conditional release,
deportation, or exclusion under subsection (d) of this section; or (4) detained under subsection (&) dfFREL R Q ~

1641d. § E 87KH MXGLFLDO RIILFHU VKDOO RUGHU WKH SUHWULDO UHOHDVH RI
execution of an unsecured appearance bond in an amount specified by the court, subject to the condition that the person
notcommit a Federal, State, or local crime during the period of release, unless the judicial officer determines that such

release will not reasonably assure the appearance of the person as required or will endanger the safety of any other

person or the comm@ L W\ ~

165 United States v. Awadallal349 F.3d 42, 63 n.15 (2d Cir. 2003), citing, S.R6p- DW Q 321
FRXUVH D PDWHULDO ZLWQHVV LV QRW WR BritedzStdfe DV QaB4S ARSQppWVARH4EDV LY RI GD
(D. Mass. 1 3$ PDWHULDO ZLWQHVYV PD\ EH GHWDLQHG RQO\ LI WKH MXGLFLDO RI
HYLGHQFH WKDW WKH PDWHULDO ZLWQHVY SRVHV D ULVN RI IOLJKW’

16618 U.S.C. § 3142(c).
167|d. § 3142(e).
168 Awadallah 349 F.3d at 63 n.15; 18 U.S.C3842(g).

1691n re Extradition of Kirby, 106 F.3d 855, 858 {9& L U 37KHUH LV D SUHVXPSWLRQ DJDLQVW ED
FDVH DQG RQO\ VSHFLDO FLUFXP WNdDIQ.FHéNkeZ1IOOWDS MK G3N1908)EeEotdOnitedFLW L Q J

Statesv. Lin-Hong 83 F.3d 523, 525 §1Cir. 1996);Martin v. Warden993 F.2d 824, 827 (¥1Cir. 1993);United

States v. Russel805 F.2d 1215, 1216{(Xir. 1986);United States v. Keitne784 F.2d 159, (2d Cir. 198@&)nited

States v. Wroclawskb74 F. Supp. 2d 1040, 1045 (D. Ariz. 2008)]n re Extradition of Antonowicz, ___ F. Supp.

3d__,_ *3(No.CV 10861 R (AFM)) (C.D. Cal. Mar. 27, 201&ee generallyRoberto IraolaThe Federal

Common Law of Bail in International Extradition &reedings17IND. INT 1 & Comp. L. REv. 29(2007)

170|n re Extradition of Antonowicz, __ F. Supp. 3d at __-*®(rejecting Eighth Amendment right to bail and Fifth
Amendment due process and equal protection challenges) (citing intier rdiBxtradiion of Russell, 805 F.2d 1215,
1217 (% Cir. 1986);In re Extradition of Garcia, 615 F. Supp. 2d 162, 168 (S.D.N.Y. 2009k Extradition of Naci
Borge, 829 F.Supp. 1210, 1214 (D. Nev. 1993)).

1711n re Extradition of Santqs473 F.Supp.2d 1030, 1036 (C &D O 37TKH OLVW RI SRWHQWLDO pVSHF
FLUFXPVWDQFHVY LV QRW OLPLWHG WR WKRVH SUHYLRXVO\ UHFRJQL]JHG LQ SX
FRQVWLWXWHY D pVSHFLDO FLUFXPVWDQFHYT LV OHIW WR WKH VRXQG GLVFUHW

1721n re Extradition ofKirby, 106 F.3d at 863;in-Hong, 83 F.3d at 524; United States v. Castan@dstillo, 739 F.
Supp. 2d 49, 5B (D. Mass. 2010)in re Extradition of Santg#73 F.Supp.2d at 1038nited States v. Ramnatb33
(continued...)
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WKH LOOMOKKRIIDWKH°LQGLYLGXDO

X X X X

HIWUDGLWLR® ZDV VRXJKW

WKH IDFW WKDW WKH'™TEQGLYLGXDO zZDV D PLQRU
UHOLSURMMNRIDWLYHYV ORVW'EDRDBLO ZDV QRW JUDQWHG

X X X X

2Q WKH RWKHU KD Q@® DI KDWYW LORWO EY SR LFXOQ ELWRXPN WD QF H V
LQFOXGHYV

D VLIJQLILFDQW BFPQE KHBSUHF RQE O
UHTXHVWLQBXBREIQMUUHOMDVH RQ EDLO

8QLVBW BIRXODWED QW EDLO IRU FRPSDUDEOH RIIHQVH

X X X X

H[WUD®LWLRQ

OHQJWK Rl GHOD\ PHD V XQUHRA D/XCH. QO\W HUKIG RHILGRM
DQWLFLSDWLRQ RI OHQJW®\ H{WUDGLWLRQ SURFHHGLQJV
QHHG IRU GIHISHIREGHPWW QG HPRWLRQDO VXSSRUW

(...continued)
F. Supp. 2d 662, 666 (B. Tex. 2008)]n re Extradition of Chapmam59 F. Supp. 2d 1024, 1027 (D. Haw. 2006).

1731n re Extradition ofKirby, 106 F.3d at 864Salerno v. United State878 F.2d 317, 317 {SCir. 1989);In re
Extradition ofSantos473 F. Supp. 2d at 103Bamnath 533 F. Supp. 2d at 668y re Extradition of Mironescu296
F. Supp. 2d 632, 634 (M.D.N.C. 2003).

174 Castaned&Castillo, 739 F. Supp. 2d at 6Ramnath 533 F. Supp. 2d at 6661 re Extradition of Bowey 147 F.
Supp. 2d 1365, 1368 (N.D. Ga. 2001).

1751n re Extradition ofSantos473 F. Supp. 2d at 103Bamnath 533 F. Supp. 2d at 6661 re Extradition of Nacif
Borge 829 F.Supp. at 1221.

176 CastanedaCastillo, 739 F. Supp. 2dt 589; Ramnath 533 F.Supp.2d at 6667 re Extradition ofNacif-Borge 829
F.Supp. at 1221.

17 In re Extradition ofKirby, 106 F.3d at 8645; Ramnath533 F. Supp. 2d at 68%/roclawskj 574 F. Supp. 2d at
1045.

178 Ramnath 533 F. Supp. 2d at 666U Yau-Leung v. Sosciab49 F.2d 914, 915 (2d Cir. 1981).

179 Ramnath 533 F. Supp. 2d at 666nited States v. Taif230 F.R.D. 442, 443 (S.D. Cal. 1990).

180Wroclawskj 574 F. Supp. 2d at 1044y re Extradition ofChapman 459 F. Supp. 2d at 1027.

181 United States v. Leitngi784 F.2d 159, 161 (2d Cir. 1986).

182|n re Extradition of Drumm, 150 F. Supp. 3d 92, 97 (D. Mass. 20ib5)e Extradition of Antonowi¢z___ F. Supp.
at *3.

83|d.at___ *4.

1841d. at 989; In re Extradition of Garcia, 615 F. Supp. 2d 162, I7/21(S.D.N.Y. 2009)

185| eitner, 784 F.2d at 161; Nezivic v. Holt, 990 F. Supp. 2d 594, 60& (W.D. Va. 2013).

186 | re Extradition ofDrumm 150 F. Supp. 3dt 99;Nezirovig 990 F. Supp. 2d at 6@3b; In re Extradition of
Garcia, 615 F. Supp. 2d at 168.
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QHHG WR FRQIHB ZLWK FRXQVHO

SULVRQ FRQGLWLRQV

GHIHGN BRE®WO WK

GHIHQEBHL@WNHO\ WR SUHYBLO LQ IRUHLJQ WULDO

X X X X X

SXE®LF
FKDUDFWH¥® HYLGHQFH

WKH GHIHQGDQW EHLQJ D KLIJKO\ WUDLQHG GRFWRU DYDLOL

QHHG WR FRQVXOW ZLWK FRXQVHO DQG DVVLVW LQ JDWKHU

GHIH®VH
UH O H BWHHRIG B Q WK
DGYDQFHG DJMSRU LQILUPLW\

,DGGLWLRQ WKH LQGLYLGXDO PXVW HVWDEOLVR D\K®W LI UHOH
PD\ EH PDGH VXEMHFW WR ZKDWHYHU UHOH¥YDQW FRQGLWLRQV V

(...continued)

187n re Extradition ofDrumm 150 F. Supp. 3d at 9800; In re Extradition of BeresfordRedman, 753 F. Supp. 2d
1078, 108839 (C.D. Cal. 2010); )n re Extradition of Antonowigz___ F. Supp. at ____ *4.

188|n re Extradition oDrumm 150 F. Supp. 3dt 100.
1891d.; In re Extradition ofGarcia, 615 F. Supp2d at 17374.

190 Nezirovig 990 F. Supp. 2d at 6d12; In re Extradition of Garcia, 761 F. Supp. 2d 468, 4€21(S.D. Tex. 2010)n
re Extradition of NacifBorge 829 F.Supp. 1210, 1216 (D. Nev. 1993).

1911n re Extradition of Garcia615 F. Supp. 2d at 170L.

1921n re Extradition of Heilbronn773 F.Supp. 1576, 15832 (W.D. Mich.1991).

193 BeresfordRedman753 F. Supp. 2d at 108D; In re Extradition of Antonowi¢z___ F. Supp. at ___ *5.
1941n re Extradition of Smyth976 F.2d 1535, 1536 {{'€Cir. 1992).

195 United States v. Williams11 F.2d 914, 915 fiCir. 1979).

19 |n re Extradition of Artukovic,628 F.Supp. 1370, 13726 (C.D. Cal.1986) (stay denisdb. nomArtukovic v.
Rison, 784 F.2d 1354 (9Cir.1986)).

197|n re Extradition of Santg73 F.Supp.2dt 1035.
198 See e.gln re Extradition of Kirby, 106 F.3d 855, 8666 (3" Cir. 1997).
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Appendix A. Ze+Z7>Sel >'—-A6dB81 Sj'-72-1
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7 U.S.C. 82146 (murder of a federal animal transportation inspector)

8 U.S.C. 81324 (death resulting from smuggling aliens into timitéd Stateg

15U.S.C. 81825(a)(2)(C) (killing those enforcing the Horse Protection Act)

18 U.S.C. 8§32 (death resultig from destruction of aircraft or their facilities)

18 U.S.C. 8§33 (death resulting from destruction of motor vehicles or their facilitiesinsgds. foreign
commerce)

18 U.S.C. 8§36 (murder by drivéoy shooting)

18U.S.C. 8§37 (death resulting fromiolence at international airports)

18 U.S.C. 838 (fraud involving aircraft or space vehicle parts resulting in death)
18U.S.C. 843 (force or violence involving animal enterprises where death results)
18U.S.C. 881 (life-threatening arson in the.S. special maritime or territorial jurisdiction)

18U.S.C. 8115(a)(1)(A) (murder of a family member of&S. officer, employeer judge with intent to
impede or retaliate for performance of federal duties)

18U.S.C. 815(a)(1)(B) (murder of a formés.S. officer, employeeor judge or any member of their
families in retaliation for performance of federal duties)

18U.S.C. 8175 (biological weapons)

18 U.S.C. 8§175c (variola virus (smallpox))

18U.S.C. 8225 (continuing financial enterprise)

18 U.S.C. §229 (chemical weapons)

18U.S.C. 8241 (death resulting from conspiracy against civil rights)

18U.S.C. 8242 (death resulting from deprivation of civil rights under color of law)
18U.S.C. 8245 (death resulting from deprivation of federallptected activities)

18 U.S.C. 8247 (death resulting from obstruction of religious beliefs)

18 U.S.C. 8248 (freedom of access to clinic entrances where death results)

18 U.S.C. § 249 (hate crime where death results)

18U.S.C. 8351 (killing a Membenf Congress, cabinet officer, or Supreme Court justice)

18U.S.C. §794 (espionage)
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18 U.S.C. 8831 (nuclear materials)
18 U.S.C. 8832 (participant in foreign program involving nuclear or weapons of mass destruction)

18 U.S.C 8 844(d) (death resultmfrom the unlawful transportation of explosivedrs. foreign
commerce)

18 U.S.C. 8844(f) (death resulting from bombing federal property)

18 U.S.C. 8§844(i) (death resulting from bombing property used in or used in an activity afiedisU.S.
foreign commerce)

18 U.S.C. §924(c) (death resulting from carrying or using a firearm during and in rekatiarcrime of
violence or a drug trafficking offense)

18U.S.C. 8930(c) (use of a firearm or other dangerous weapanfederal facility)

18U.S.C. 8956 (conspiracy to commit overseas murder or kpgivay)

18U.S.C. 81030 (computer damage resulting in death)

18 U.S.C. 81038 (false information or hoax resulting in death)

18U.S.C. 81091 (genocide when the offender id &. national)

18U.S.C. 81111 (murder within the special maritime jurisdiction of the United States)

18U.S.C. 81114 (murder of a federal employee, including a member dft8emilitary, or anyone
assisting a federal employee or member of the United States militang the performance of (or on
account of) the performance of official duties)

18U.S.C. 81116 (murder of an internationally protected person)

18U.S.C. 81117 (conspiracy to commit murder proscribed urgft111, 1114, 1116r 1119)

18U.S.C. 81118 (murder by a federal prisoner)

18U.S.C. 81119 (murder of a U.S. national by another outside thieedStateg

18U.S.C. 81120 (murder by a person who has previously escaped from a federal prison)

18U.S.C. 81121(a) (murder of another whoBVVLVWLQJ RU EHFDXVH ikd fatflegkaH RWKHUfV DV
criminal investigation or killing (because of official status) a state law enforcement officer assisting in a
federal criminal investigation)

18U.S.C. 81201 (kidngping where death results)

18 U.S.C. 81203 (hostage taking where death results)

18 U.S.C. 81347 (health care fraud where death results)

18 U.S.C. 81365 (tampering with consumer products where death results)

18U.S.C. 81366 (destruction of energy facility property where deatlts)
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18U.S.C. 81503 (murder to obstruct federal judicial proceedings)

18U.S.C. 81512 (tampering with a federal witness or informant where death results)

18 U.S.C. 81513 (retaliatory murder of a federal witness or informant)

18 U.S.C. 81581 (ronage involving killing, kidngging, rape or attempt to commit such offenses)

18 U.S.C. 81583 (enticement into slavery involving killing, kidrapg, rape or attempt to commiuch
offenses)

18 U.S.C. 81584 (sale into involuntary servitude involvikijing, kidnapping, rape or attempt tacommit
such offenses)

18U.S.C. 81589 (forced labor involving killing, kidnging, rape or attempt to commit such offenses)

18U.S.C. 81590 (human trafficking involving killing, kidnging, rape or attempt to commguch
offenses)

18U.S.C. 81591 (trafficking in children for sexual purposes)

18U.S.C. 81651 (piracy)

18 U.S.C. §1652 (piracy)

18 U.S.C. 81653 (piracy)

18U.S.C. 81655 (seaman laying violent hands upon a commander)

18U.S.C. 81658 (plunder of distressed vessel)

18U.S.C. 81661 (robbery ashore by pirates)

18U.S.C. 81716(death resulting from mailing injurious items)

18U.S.C. 81751 (murder of the President, Vice President, or a senior White House official)
18U.S.C. 81864 (hazardous or injurious devices on federal law where death results)
18U.S.C. 81952 (interstate travel in aid of racketeering where death results)

18 U.S.C. 81958 (murder for hire in violation of U.S. law)

18 U.S.C. 81959 (murder in aidfaacketeering)

18 U.S.C. 81962 (RICO where the predicate offense is punishable by imprisonment for life)

18 U.S.C. 81992 (attacks on railroad and mass transit systems engaged in interstate octoreigrce
resulting in death)

18 U.S.C. 82113 (muder committed during the course of a bank robbery)

18U.S.C. 82118 (killing during the course of a controlled substance robbery or burglary)
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18 U.S.C. 82119 (death resulting from carjacking)
18 U.S.C. 82155 (destruction of defense material whdeath results)
18 U.S.C. 82199 (stowaways where death results)

18U.S.C. §2241 (aggravated sexual abuse within the special maritime and terjitageiction of the
United States)

18 U.S.C. §2242(sexual abuse within the special maritime andttaidl jurisdictionof the United States)

18 U.S.C. 882243, 2245 (sexual abuse of a minor or ward within the special maritinteraibakial
jurisdiction of the United States where death results)

18 U.S.C. §82244,2245 (abusive sexual contact withiretspecial maritime and territorjalrisdiction of
the United States where death results)

18U.S.C. 82251 (murder during the course of sexual exploitation of a child)
18U.S.C. 82252A(g) (child exploitation enterprises)

18U.S.C. 82261 (interstate @mestic violence where death results)

18U.S.C. 82261A (interstate stalking where death results)

18U.S.C. 82262 (interstate violation of a protective order where death results)
18U.S.C. 82272 (destruction of a vessel by its owner)

18 U.S.C. §2280(killing resulting from violence against maritime navigation)

18 U.S.C. § 2280a (a killing resulting from violence against maritime navigation)
18 U.S.C. § 2281 (death resulting from violence against fixed maritime platforms)
18 U.S.C. § 2281dditional offenses against fixed maritime platforms)

18U.S.C. §2282A (murder using devices or dangerous substances in U.S. waters)

18U.S.C. 82283 (transportation of explosives, biological, chemical, radiogaiveucleamaterials for
terroristpurposes on the high seas or aboard a U.S. vessel or in U.S. waters)

18U.S.C. §2284 (transporting a terrorist)

18 U.S.C. §2291 (murder in the destruction of vessels or maritime facilities)
18U.S.C. 82320 (trafficking in counterfeit goods where deetsults)

18 U.S.C. 82332 (killing an American overseas)

18 U.S.C. §2332a (death resulting from use of weapons of mass destruction)

18 U.S.C. §2322b (multinational terrorism involving murder)
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18 U.S.C. §2332f (death resulting from bombing of pubfilaces, government facilitigsublic
transportation systemar infrastructure facilities)

18 U.S.C. §2332g (antiaircraft missiles)

18 U.S.C. §2332h (radiological dispersal devices)

18 U.S.C. § 2332i (acts of nuclear terrorism)

18 U.S.C. §2339A (providing material support to terrorists where death results)

18 U.S.C. §2339B (providing material support to terrorist organizations where death results)
18 U.S.C. §2340A (death resulting from torture committed outside thidd State9

18U.S.C.8 2381 (treason)

18 U.S.C. 82422 (use of the mail or interstate commerce to coerce or entice a child to engegeain
activity)

18U.S.C. 82423 (interstate transportation of a child for sexual purposes)
18U.S.C. 82441 (war crimes)
18 U.S.C. 82442 (recruitment or use of children as soldiers where death results)

18U.S.C. 83261 (murder committed by members of the United States armed for@esompanying or
employed by the United States armed forces overseas)

21U.S.C. 8461(c) (murder of fderal poultry inspectors during or because of official duties)
21 U.S.C. 8675 (murder of federal meat inspectors during or because of official duties)
21U.S.C. 8841 (trafficking in substantial amounts of a controlled substance)

21 U.S.C. 8848 (drugkingpin)

21 U.S.C. 8860(b) (trafficking in controlled substance near a school by a repeat offender)
21 U.S.C. 8960 (importing substantial amounts of a controlled substance)

21U.S.C. 8960a (naco-terrorism)

21U.S.C. 81041(c) (murder of an egg insgtor during or because of official duties)

42 U.S.C. §2000e13 (killing EEOC personnel during or because of official duties)

42 U.S.C. 88077, 2272 (prohibitions governing atomic weapons)

42U.S.C. 882122, 2272 (prohibitions governing atomic weapons

42U.S.C. 882131, 2272 (prohibitions governing atomic weapons)

42 U.S.C. §2274 (communication of restricted data to injure tmitéd Statesor aid a foreign nation)
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42 U.S.C. 82275 (receipt of restricted data to injure theited Statesor aid a breign nation)

42 U.S.C. §2276 (tampering with restricted data to injure theitéd Statesor aid a foreign nation)
42 U.S.C. §2283 (killing federal nuclear inspectors during or because of official duties)

42 U.S.C. §2284 (sabotage of nuclefacilities or fuel)

42 U.S.C. 83631 (Fair Housing Act offenses involving killing, kidisng, rapeor attempt to commit
such offenses)

46 U.S.C. 88 70503, 70506 (Maritime Drug Law Enforcement offenses track the penalties for violations of
21 U.S.C. 860)

49U.S.C. 846502 (aircraft piracy if death results)

49U.S.C. 846503 (interference with a screening personnel using a dangerous weapon)
49U.S.C. § 504 (assault on a flight crew with a dangerous weapon)

49U.S.C. 846505 (carrying a weapon explosive device aboard an aircraft if death results)
49U.S.C. 846506 (murder aboard an aircraft)

49U.S.C. 860123(b) (destruction of interstate gas or hazardous liquid pipeline facility if death results)

Congressional Research Service R40221 - VERSION - UPDATED 27



Bail: An Overview of Federal Criminal Law

Appendix B. ZeZ>Sel >'—Z0el1"«1 Z>> >’ -1

OWH 1 7 IXYMXuo[ud'&ds1 Sj'—-2-1
Z—SéedWV1 ZS¥E 2" ——-Z—2+1"51 ">Z

18 U.S.C. 8§32 (destruction of aircraft or aircraft facilitie®ther than 32(cjthreats)

18 U.S.C. 8§37 (violence at international airports)

18 U.S.C. § 81 (arson within specimbritime and territorial jurisdiction)

18 U.S.C. § 175 (biological weapons)

18 U.S.C. § 175b (transfer of biological weapons to restricted persons)

18 U.S.C. § 175c (variola virus)

18 U.S.C. § 229 (chemical weapons)

18 U.S.C. § 351(a) (b) (c) or (€Bongressional, cabinet, and Supreme Court assassiaatiokidn@ping)

18 U.S.C. § 831 (nuclear materials)

18 U.S.C. § 832 (participation in nuclear and weapons of mass destruction threats to the United States)

18 U.S.C. 88 842(m) or (n), 844(a) (plix explosives)

18 U.S.C. § 844(d) (interstate transportation of explosives with intent to injure or destroy where death
results)

18 U.S.C. § 844(f)(2) or (3) (arson and bombing@iernment property risking or causing death)
18 U.S.C. § 844(i) (arsaand bombing of property used in interstate commerce)

18 U.S.C. § 930(c) (murder or conspiracy to murder during an attack on a FederalJattilaydangerous
weapon)

18 U.S.C. § 956(a)(1) (conspiracy to murder, kidnap, or maim persons abroad)

18 U.SC. § 1030(a)(1) (computers espionage to injure thiteld Statesor aid a foreign nation)

18 U.S.C. § 1030(a)(5)(A) (computer damage resulting in death or serious injury)

18 U.S.C. § 1114 (murder of officers and employees of the United States)

18 U.S.C8& 1116 (murder of foreign officials, official guests, or internationally protected persons)
18 U.S.C. § 1203 (hostage taking)

18 U.S.C. § 1347 (heath care fraud resulting in death)

18 U.S.C. § 1361 (destruction of government property valued at $1r,006re)
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18 U.S.C. § 1362 (destruction of a communications lines or facilities)

18 U.S.C. § 1363 (destruction of a dwelling in a federal enclave)

18 U.S.C. § 1366(a) (destruction of an energy facility)

18 U.S.C. § 1751(a) (b) (c) or (Présidential ad presidential staff assassination and kidnag)

18 U.S.C. § 1992 (terrorist attacks and other acts of violence against railroad carriers andnagainst
transportation systems on land, on water, or through the air)

18 U.S.C. § 2155 (destruction dditional defense materials, premises, or utilities)
18 U.S.C. § 2156 (production of defective national defense material)
18 U.S.C. § 2280 (violence against maritime navigatfottjer than 280(a)(2)(threats))

18 U.S.C. § 2280a (violence against maréinavigation involving weapons of mass destruction) (other
than § 2280a(a)(2)(threats))

18 U.S.C. § 2281 (violence against maritime fixed platforms) (other tR&8F(a)(2)(threats))

18 U.S.C. § 2281a (violence against maritime fixed platfdnwslving weapons of mass destruction)
(other than § 2281a(a)(2)(threats))

18 U.S.C. § 2332 (murder, attempted murder, or conspiracy to mur8amnationals overseas)
18 U.S.C. § 2332a (use of weapons of mass destruction)

18 U.S.C. § 2332b (acts of terism transcending national boundaries)

18 U.S.C. § 2332f (bombing of public places and facilities)

18 U.S.C. § 2332¢g (missile systems designed to destroy aircraft)

18 U.S.C. § 2332h (radiological dispersal devices)

18 U.S.C. § 2332i (nuclear terram$

18 U.S.C. § 2339 (harboring terrorists)

18 U.S.C. § 2339A (providing material support to terrorists)

18 U.S.C. § 2339B (providing material support to terrorist organizations)

18 U.S.C. § 2339C (financing of terrorism)

18 U.S.C. § 2339D (militaryype training from a foreign terrorist organization)
18 U.S.C. § 2340A (torture)

21 U.S.C. § 960a (naregerrorism)

42 U.S.C. § 2122 (prohibitions governing atomic weapons)
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42 U.S.C. § 2284 (sabotage of nuclear facilities or fuel)
49 U.S.C. § 46508aircraft piracy)
49 U.S.C. § 46504 (second senter(espault on a flight crew with a dangerous weapon)

49 U.S.C. § 46505(b)(3) or (c) (explosive or incendiary devices, or endangerment of hurbgmidans
of weapons, on aircraft)

49 U.S.C. § 46506 homicide or attempted homicide is involved (application of certain crindmed to
acts on aircraft)

49 U.S.C. § 60123(b) (destruction of interstate gas or hazardous liquid pipeline facility)
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21 U.S.C. § 841(a), (b) (trafficking in schedule | or Il controlled substances)

21 U.S.C. § 841(c) (trafficking in listed chemicals)

21 U.S.C. § 841(d) (boobytraps on federal property)

21 U.S.C. § 841(g)lGternet sale of datrape drugs)

21 U.S.C. 8§ 843(a)(6),(7), (d)(2)(possession or manufacture of methamphetaamunfacturing
paraphernalia)

21 U.S.C. § 844(apossession of crack cocaine)

21 U.S.C. § 846 (conspiracy to commit ayiar controlled substances offense)

21 U.S.C. § 848 (drug kingpin)

21 U.S.C. § 849 (trafficking in schedule I, 11, or Ill controlled substance at a truck stop)

21 U.S.C. § 854 (investment of illicit drug profits)

21 U.S.C. § 856 (maintaining draigvolved premises)

21 U.S.C. § 858 (dangars production of illicit controlled substances)

21 U.S.C. § 859 (trafficking in schedule I, 11, or Il controlled substance to a child)

21 U.S.C. § 860 (trafficking in schedule I, 11, or Il controlled substance using a child or near a school)
21 U.S.C8 861 (trafficking in schedule 1, II, or Ill controlled substance using a child)

21 U.S.C. 8 865 (smuggling methamphetamine or its precursors intmitesl Btated

21 U.S.C. 8§ 960 (& 46 U.S.C. § 7050@kegal import or export of schedule | ordbntrolled substance)
21 U.S.C. § 960a (nareerrorism)

46 U.S.C. § 70503 (Maritime Drug Law Enforcement Act violations)
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18 U.S.C. § 1201 (kidngng of a child)

18 U.S.C. 81591 (trafficking children for sexual purposes)

18 U.S.C. § 2241 (aggravated sexual abuse of a child)

18 U.S.C. § 2242 (sexual abuse of a child)

18 U.S.C. § 2244(a)(1) (abusive sexual conduct by force or threat of a child)

18 U.S.C. § 2245 (certain seXfense resulting in the death of a child)

18 U.S.C. § 2251 (sexual exploitation of children)

18 U.S.C8 2251A(selling or buying children)

18 U.S.C§2252(a)(1) (transporting child sexual exploitive material)

18 U.S.C 8§ 2252(a)(2) (receiving or diributing child sexual exploitive material)

18 U.S.C 8§ 2252(a)(3) (possessing child sexual exploitive material with intent to sell)

18 U.S.C 8 2252A(a)(1) (transporting child pornography)

18 U.S.C§2252A(a)(2) (receiving or distributing child porgraphy)

18 U.S.C8§2252A(a)(3) (promoting child pornography)

18 U.S.C82252A(a)(4) (possessing child pornography with intent to sell)

18 U.S.C 82260 (overseas production of sexual explicit depiction of children)

18 U.S.C 82421 (interstatéransportation of illicit sexual purposes)

18 U.S.C 82422 (coercing or enticing interstate travel for illicit sexual purposes)

18 U.S.C 8§ 2423 (interstate travel to engage in illicit sexual activities with a child)

18 U.S.C 8 2425 (interstaté¢ransmission of information relating to a child with the intergngaye in
illicit sexual activities

199 Child-victim offenses constitute predicate offenses under two provisions of 18 U.S.C. § 3142. One identifies them
as predicate offenses for purposes of the rebutfablimption that no condition or combination of conditions will be
sufficient to mitigate the risk of flight or dangerousndds§ 3142(e)(3)(E). The other identifies a series of mandatory
conditions that must be imposed when the designated predizaiffeseses have been chargitl.§ 3142(c)(1). Only

Section 3142(c)(1) lists 18 U.S.C. 8§ 2250 (failure to register as a sex offender) as a predicate offense. As noted earlier,
supranote 88, a number of defendants have successfully challenged the tonality of this feature of § 3142(c)(1).
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